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Preface 


We are pleased to make available to the Canadian public 
Canada's report on the implementation of the provisions of 
the International Covenant on Civil and Political Rights. 
Canada acceded to this Covenant of the United Nations on May 19, 
1976 and the Covenant entered into force for Canada three months 
Latrer, om August 19, 1976. 


This report has been prepared in response to Article 40 
of the Covenant which provides that the States Parties to the 
Covenant undertake to submit reports on the measures they have 
adopted which give effect to the rights recognized in the 
Covenant and on the progress made in the enjoyment of those 
rights: 


This is the first such report to be submitted by Canada 
under the International Covenant on Civil and Political Rights. 
It was submitted to the Secretary-General of the United Nations 
by the Secretary of State for External Affairs in April 1979 
for onward transmission to the Human Rights Committee for its 
consideration. 


The Committee may transmit any comments it considers 
appropriate to the State Parties. The Committee may also 
transmit the reports and its comments to the United Nations' 
Economic and Social Council (ECOSOC). Finally, the Committee 
is required to submit an annual report on its activities to 
the General Assembly of the United Nations. 


The preparation of Canada's report was made possible 
through the co-operation of the federal and the provincial 
governments. The Department of Justice co-ordinated the pre- 
paration of the part dealing with the federal law and the law 
of the. Northwest Territories and of the Yukon. On the pro- 
vincial side, some of the provinces prepared their own sections 
which are reproduced in this report. The Department of the 
Secretary of State which was responsible for co-ordinating 
the Canadian report as a whole, prepared the section on the other 
provinces on the basis of material furnished by those provinces. 


This report is a technical document rather than a 
literary work. It represents the collective efforts of many 
people across the country reporting on Canada's progress al 
meeting the terms of this important international agreement. 


Department of the Secretary of State 
Group Understanding and Human Rights 


March 1979 


yaa a 
ry a 


ok litin ibe on 
bial ee tee 
seamesa ind ike 
. .#? ¢kt ao anolsa booee 
atanam ani sheisS th% 


Of &ipigzA of sa T 
edt zehrie Piao pe ys 
298i vot? rotyernem siz poh ritual < 
any, BP’ Ben’ : 


1 enti be termes ‘sa. wi 


. F 
Fees? od bes? barhin sat of tsoqas dowe 4avkd add ai 
esdei2 sseo§eifet ore Lier ad tasdevoo Lenoisanrstnt 
cacltn’ hasten ate 1 Inxenso-yreso tas? ete of Oa2t indie | aa 
evel [tyvok mb. erisita (Antegxe yo! esate @e wrepatzeb ods 


if “Sot mest LeMoS etdpit namo ofd O39 nolee iments ba nwite 


‘wrefigao th sfeamhoo. (nb Yhmastt van ootriamed en? 

calc yaw ootgpim@oy. od? ..celvaet odae? efe of sdeiac 
teqolited Setion ef? af esnommo> eft ban etrooet oc 25 
$finmme® ats .v' Ceett _.{D0e008) {itase0) Teloc Bry oer 


zeitividne »- 9) @e Seodes Lewins ae tinue of bepigess 
annese". bat Lav efs Yo gidewweA feaeneh 
sidtzeny oben a4w @rd@ps @’ ebanad Io notsevaqeyg At 
ca! rody att Dano I[sgebe? ety te nolzexseqecs ast @ oD 
-~615 of? berteqtivro=ce agigayt 76 anerrisest. ont .27nennteyer? 
sas ot fare | fevebe® sie @ete pitiesh sreq siz Io npiveregs 
ne b ani mitt sit Fo Bee saetvotiutetT seeereceW ets thee 
eyo 3S’ oi ery ' HeTO Ssonivarygd eit to save ,coiv farsa lye 
nit *o ‘owrseasd at? veteget elds ot bsutrhivqer exe pote 
0 S35 : ,[aiaregess tsw rpinw s3e72 3 Va hIt99G oe 
fede oi: : od: feteaeta .elodw © an *+royet debheaal © 
eta's'hs | “ha : bottinwel Lelivsdsr to sliheat® sh? AD BOenrsveme 


i 


m Mets 6x Snanmuoob fpotaiogs « of 220gen Sta =e 
ea °c p49 2S Vippolios sont vinenstasa> af FT eremeT EL 
ni 2Pasoo7 4G? AO Ent sine yeoavece ef? 6eone 
nese Hs 1anoJ wes h ‘ssn? Too) #149 20 arnrrey Ore 


} A ’ dis 
mae te yisie%oe id 2o Jrentredqen 
Pees! OAM One Catiihebserny GOT) 


SVG do taM 7 
a _ 


TABLE OF CONTENTS 


I. Introduction: The Canadian constitutional 
system and the Covenant 


II. Canadian Law 


A. Examination of the federal law and of the 
law of the Northwest Territories and 
orm thatiorethevYukonoeTerritory. 
1. Examination of the federal law 
2. Examination of the Law of the North- 
west Territories and of the Yukon 


B. Examination of Provincial Law 


Imae Alberta 

2. British Columbia 

3. Manitoba 

4. New Brunswick 

5. Newfoundland 

6. Nova Scotia 

Jo -Ontaric 

8. Prince Edward Island 
9. Québec 


10. Saskatchewan 


Pages 


8-108 


f£O9—13'6 


187-479 


Lo7s212 
id Iai Gon 9 
242-266 
267-290 
294-350 
332-349 
350-405 
406-430 
431-460 


461-479 


Piola syed “ete fe apd ed we 


here aan 
ped mbbigae 9 a 


| sa 
HY . / "i 


- tl pe 

TU iY) : a im 
’ P si F Ue a 
acf<e ent to tuts wel, [mxebst? eng Jo atta nee wh. 


Sb Oe ae ‘ ~~ — eer ' : 
} eS eee 4 j ax it ‘ tb ar ¥ aris er 
a 
( 


Aut srtd So. tusrld io. 


7 

sO01~8 wel laitebsa} edd to aolideneient .f 

PBI -O01 “Stig ait? to wed ef? to. dobperloake 5 9 
y 


ye eva-TeL “aed Iebonivor’. To poltsatesxe  .6 1h 


7 i 
bi8-'6! sirvediéA at We 
; on 
LOR MELTS sitdmiitina Aerial as 
iF — 


r 9e5-S:6S agosinsM .f 

- net~vac An dane gure! wate a 
7 LEEK~Les weitieotIwevi .2 
PAY~<f£e ; ei sebe evo .d as 
ZOhu02 . srs tuh Ff 

He b-dNe Dralel btewdsl os np 22 
Odie( ft ded3uQ 


27 b~Lah ; mbwoeies sAgsa 


REPORT OF CANADA ON IMPLEMENTATION OF THE PROVISIONS OF THE 
INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 


The International Covenant on Civil and Political 
Rights and the Optional Protocol to the International Covenant 
On Civil and Political Rights were adopted by the United 
Nations General Assembly on December 16, 1966 and came into 
effect on March 23, 1976. On May 19, 1976, Canada acceded to 
the Covenant and to its Optional Protocol. Since the instru- 
ments of accession to these agreements were deposited that day 
with the Secretary-General of the United Nations, the said 
Covenant and Protocol took effect in Canada on August 19, 
L976% 

This report is submitted in accordance with Article 
40 of the International Covenant on Civil and Political 
Rights. It is divided into two parts: the first places the 
International Covenant on Civil and Political Rights in the 
context of the Canadian constitutional system, while the 
second examines Canadian law at the national, territorial and 
provincial levels to determine to what degree it is consistent 


with the Covenant. 


1 Introduction: The Canadian constitutional system and the 
Covenant 


Canada is a federal state made up of ten provinces, 
Alberta, British Columbia, Manitoba, New Brunswick, Newfound- 
land, Nova Scotia, Ontario, Prince Edward Island, Quebec and 
Saskatchewan, and two territories, the Northwest Territories 


and the Yukon Territory. 


The principal characteristic of federal states is 
the division of powers between the various levels of govern- 
ment. Canada is no exception to this rule. Within Canada, 
governmental powers are exercised by the federal government, 
the provincial governments and, pursuant to a delegation of 
powers by Parliament, the territorial governments. 

Canada's accession to the International Covenant on 
Civil, and. Politicalys Rights and.toa ts, Optional «Protoco! Bhas 
both international and domestic implications. 

At the international level, by acceding to the Cov- 
enant, Canada undertook to respect and to guarantee to all in- 
dividuals within its territory, and subject to its jurisd@e— 
tion, the rights recognized in the Covenant without discrimi- 
nation of any kind, such as on the basis of race, colour, sex, 
language, religion, polatical. or,.othermpopinion, gnationalstor 
social .origin,, property ,-..birth, or other, statuss, not sonkly asin 
the faelds under.federal.jurisdiction,, but also ingtheyfields 
under provincial jurisdiction. Indeed, Article 50 of the 
Covenant clearly states that "the provisions of the present 
Covenant shall extend to all parts of federal States without 
any limitations or exceptions." Further, by acceding to the 
Optional Protocol to the International Covenant on Civil and 
Political Rights, the Government of Canada recognized the 
Jurisdiction of the Human Rights Committee to receive and 
consider communications from individuals within its jurisdic- 
ti0ns Claiming,-to, be victims of .a violation by Canada of any of 
the rights set forth in the Covenant, and this whether such 
breach occurs in a field over which Parliament or the provin- 
cial legislatures have jurisdiction. Such persons must, how- 
ever, exhaust all available domestic remedies, before present- 
ing their communications to the Committee. Therefore, the 


Government of Canada is answerable to the international com- 
munity for non-compliance in Canada with the obligations 
assumed when, exercising its jurisdiction over foreign rela- 
trons; Le “acceded' “to~ the’ Covenant and’ “Optional” Prototéol, 
whether the non-compliance occurs in a field under its juris- 
diction or that of the provinces. 

In Canada, international treaty law is not automa- 
tically? ‘ay part of the olaw “of the Vand. The provisions of a 
treaty may be incorporated into domestic law either by enact- 
ing legislation giving to a treaty FOCCE MOL @ Saw, MOF Le 
necessary, by amending domestic law to make it accord with a 
treaty. In general, however, the Canadian constitution does 
not authorize Parliament to legislate in fields under provin- 
cial jurisdiction to give effect to obligations assumed under 
alrtreaty’ Thus,implementation of a treaty whose provisions 
come under one or the other, or both levels of government 
requires action by the Parliament of Canada, the provincial 
legislatures, and, unless Parliament decides otherwise, the 
territorial’ Vegislative’ councils “for those’ portions of the 
treaty that fall under their respective jurisdictions. 

The® . British Noreh®-America Act, 867) = 30F %& 31 
Victoria, €h."3?(UVK.)/,” makes*-no provision for’ the’ protection 
of human rights, save for a series of provisions concerning 
federal and "provincial “political “institutions *(ss%-'9=88 “as 
complemented by statutes and Orders in Council creating new 
provinces or authorizing their admission to the Canadian 
federation, the whole as amended by the unwritten part of the 
Canadian constitution) and a limited constitutional protection 
pertaining to use of the French and English languages (s. 133) 
and to special guarantees with respect to denominational 


sehnoorssya(is 5 9n93): s An *examination’ of" the Covenant with 


reference to the provisions of the Act pertaining to the 

division of legislative powers between the federal Parliament 

and. the provincial slegis laturesmisssA9t 99 S5 9 34 D4Aee oS, 

96, 99, 100 and 101) reveals that the protection of human 

rights, and thus the implementation of the provisions of the 

Covenant, generally falls under the jurisdiction of both 

levels of government. 

a) With respect to federal jurisdiction the obligations 
assumed by the Government of Canada when it acceded to 
the International Covenant concern mainly, but not exclu- 
Sively, the jurisdiction which the British North America 
Act confers upon Parliament with respect to naturaliza- 
tion;,,.and»,, aliens «-(s.«) 9125) )4oumarriageéssandés divorce 
CS 49 (2:6)4)?.-.cCoiminal. ,law* cand) procedure, sinpecrimanal 
Matters (s. 91(27)), and the establishment, maintenance 
and management of penitentiaries (s. 91(28)). In 
addition, in those parts of Canada not organized into 
provinces and where, therefore, it has full jurisdiction, 
that is, where it exercises both the jurisdiction of the 
federal state and that of a province, Parliament can give 
effect to all the obligations which, by acceding to the 
Covenant and Optional Protocol, it has assumed toward the 
international community (British North America Act, 1871, 
S4°85.03.5 NMictoriaye ch. p2Sayisiac4 GU Kaiba -arnalanentanes 
divided these areas into two territories, the Northwest 
Territories and the Yukon Territory, and has provided 
each of them with a government. In each territory, the 
government consists of a legislative council, elected by 
secret ballot within a uninominal, one round system of 
balloting, and an executive appointed by the Governor 


in Council and not answerable to ‘the «territory's 


b) 


legislative council. Parliament has delegated to the 
territories' councils many of the powers enjoyed by the 
provincial legislatures, so that within their areas of 
Jurisdiction, the obligations of the territorial gov- 
ernments, with respect to implementing the Covenant, are 
Similar to those of the provinces (Northwest Territories 
Beep ke ety Oy Clg N22, SSR LO, ek, iy oy Lose leoand 
Le ee OW ACC eis Cee OT Upwey SS 6 Oy. Selig an Oy 
EO legs ge ANI L915 

With respect to provincial jurisdiction, the provisions 
of the Covenant concern mainly the jurisdiction which 
each provincial legislature has, within its territory, 
with respect to the establishment, maintenance’ and 
management of public and reformatory prisons (s. 92(6)), 
Mungeroar TNStLlcucrons’ (Ss. Y2o)) -, the solennizacion Of 
marriage (Se S201 25) 5 property and Civil rights 
(s. 92(13)), the administration of justice and procedure 
in civil courts (s. 92(14)), the imposition of punishment 
Lom CncOrcing » anvyuslaw OL the ~ province’ (s. 92(15)), 
education, except for certain restrictions to protect 
denominational schools (s. 93), and generally all matters 
Ora merely local “Or private’ nattre (so "92(16))”. 


Given the fact that Parliament did not have juris- 


diction to give effect to all the obligations which Canada as- 


sumed toward the international community by acceding to the 


Covenant and its Optional Protocol, the Government of Canada 


consulted the provinces before acceding to the Covenant and 


the Protocol, and the latter undertook to ensure compliance 


with those provisions of the Covenant falling within their 


jurisdiction. Obtaining provincial consent in no way changes 


the international responsibility of the Government of Canada. 


However, from a domestic standpoint, the fact that the prov- 
inces consented to Canada's accession to the Covenant means 
that they, like the federal government, agree to take the 
necessary measures to give effect to the rights recognized in 
the Covenant. Moreover, the Government of Canada and the 
governments of the Northwest Territories and the Yukon Terri- 
tory have been discussing whatever additional measures might 
have to be taken in order to give effect to the provisions of 
the Covenant. 

Although all governments in Canada undertook to give 
effect to the provisions of the Covenant, no government has, 
as yet, decided to incorporate into its domestic legislation 
the provisions, of the, Covenants which fall withiny they scopeor 
LES SMirisdiction. However, to fulfil its obligations under 
the Covenant, each government has committed itself to amend 
domestic law. in ordem, to. bri ndaesliiem into accordgawith | Ghe 
Covenant wherever this might prove necessary. 

Since the Covenant was not incorporated into domes- 
tic. law and, therefore ,.,does. not. have fonce..oflawsat sthe 
federal, provincial and territorial levels, an individual can- 
not base a recourse on the Covenant itself if there has occur- 
red within Canada a breach of a right or freedom therein re- 
cognized. However,..the said individual. can.resort to the 
remedies provided in Canadian law to have his rights respect- 
ed. 

In conclusion, we should mention the- Federal- 
Provincial Conference on Human Rights held in Ottawa on 
December 11 and 12, 1975. This conference enabled the federal 
and provincial governments to agree on the mechanisms for im- 
plementing in Canada the treaties, conventions and other 


international instruments concerning human rights. This con- 


ference also set up the Continuing Federal-Provincial Commit- 
tee of Officials responsible for Human Rights. The mandate of 
this committee is to allow, on a permanent basis, for federal- 


provincial discussions on matters related to human rights. 
II. Canadian Law 


In Canada, protection of the individual's rights and 
freedoms is a subject of both federal and provincial jurisdic- 
tion. In addition, the territorial governments may also leg- 
islate to protect human rights since the federal Parliament 
has delegated to them the powers necessary to do so. In the 
exercise of their powers, all these governments have adopted 
an array of legislation to protect not only the rights and 
freedoms recognized in the International Covenant on Civil and 
Political Rights, but also rights and freedoms which it does 
not mention, such as the right to property and protection 
against any form of arbitrary exile. 

In order for Canada to meet the obligations it as- 
sumed under the Covenant, Canadian law must, at the federal, 
territorial and provincial levels, comply with the provisions 
of the Covenant. Three factors must be taken into account in 
determining the degree of consistency with the Covenant: 

a) Canadian law applies to everyone; therefore, unless 
Otherwise expressly provided, any person within Canadian 
territory may claim the protection of Canadian law, to 
which he is also subject; 

b) in all cases where the common law or Canadian statute law 
dO. NOt, “d1bectlyoO-bDY —interpretatiOn,, Pronibit a*prac— 
tice regarded as contrary to the Covenant, such practice 


is lawful; 


eq where the exercise of fundamental freedoms does not re- 
guire legislative intervention, these. freedoms can be 
exercised except where they are limited or prohibited by 

some legislative provision. 
The Report submitted by Canada to the Human Rights 
Committee deals only with the rights and freedoms recognized 
in the Covenant. Further, in view ofthe "fact “that Canada’ is 
a “federal state, this Report -dealsminot only Pwith tederal 
law but also with the law of the Northwest Territories and the 
Yukon Territory, and) that of each Canadian prov ince." PC sarco 
mentions, when this is required, various administrative 
measures which give effect to the rights and freedoms recog- 
nized in the Covenant. Finally; in this: Report, “in order “to 
simplify the’ citationmof tacts)" regulations, sonders smiecounem 
and government directives, all references to such texts should 


be read as references to the text as amended. 


INGE Examination’ of “the federal Waw vand' ‘of! the: aw 
ef the Northwest. fenei tories “ang of that of the 


LUKONSTenrLeony 


The examination of federal law is divided into two 
pacts: the first deals with the measures taken to guarantee 
the rights and freedoms recognized in the Covenant in fields 
under federal jurisdiction, other than those delegated to the 
territorial governments; the second part, which was prepared 
by the Government of Canada, deals with measures in force in 
the Northwest Territories -andy@@nevthe=*Yukon= terra tory to 


protect the rights and freedoms recognized in the Covenant. 


slit Examination of the federal law 


At the federal level, any study, the object of which 


is to determine whether federal law is consistent with the 
International Covenant on Civil and Political Rights, must 


take into account three extremely important enactments; namely 


Ene; Canadian bill Of Rights, R.S.C. 970, “Appendix IIT, the 
Criminal Code, R.S.C. 1970, ch. C-34, and the Canadian Human 


The Canadian Bill of Rights was passed by Parliament 
On August 0; 19600. This enactment, which applies only to 


fields under the legislative authority of Parliament, allows 
the Courts to hold as inoperative all "laws of Canada", as 
well as the orders, rules or regulations made thereunder,(1l)if 
such laws, rules or regulations abrogate, abridge or infringe 
any of the rights or freedoms therein recognized. The scope 
of the Bill is, however, limited. It protects only the rights 
and freedoms mentioned in it. Furthermore, the Bill cannot be 
invoked against acts, or things done, or orders or regulations 


made under the War Measures Act; or against any law which 


expressly excludes its operation (Canadian Bill of Rights, 
SSe- 2 sana o(2) and (3)% War Measures Act, RoS.C. 1970, ch. 


W-2," Ss 62 (5) )% 


(ad) Ordinances passed by the Commisioners in Council of the 
Northwest Territories and the Yukon Territory, as well as 
the regulations made thereunder, must be considered "laws 
of Canada" within the meaning of s. 5(2) of the Canadian 
Bint FOL RIGgInLS « This resuits. from “the fact “that” the 
Commissioners in Council of the Northwest Territories and 
the Yukon Territory were created by Acts of _ the 
Parliament of Canada and exercise powers delegated to 
them by such Acts. This being the case, these ordinances 
must be considered as having been made under a law of 
Canada (The Queen v_Drybones, (1970) S.C.R. pe. 282 
(291)).The expression "law of Canada" as defined in 
Ss. 5(2) of the Bill also includes “any, law in force. in 
Canada or in any part of Canada at the commencement (of 
that Act which are) subject to be repealed, abolished or 
altered by the Parliament of Canada". This means that 
English common and statute law incorporated into the law 
of the territories (Northwest Territories Act, R.S.C. 
Poy eee N22) Ss. PLOT) eee ymkone ACt,. ®.S.C.° 1970, ch. 
f—2, oe. eet)) is also subject ‘to the Bill. 
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In the Criminal Code, the Parliament of Canada pro- 
hibits certain acts which constitute a violation of the rights 
and freedoms recognized in the Covenant and provides that 
persons who commit such acts can be prosecuted before the 
criminal, courts, It also recognizes in the Code the rights 
possessed by individuals charged with having committed 
indictable offences or summary conviction offences’ and, 
exceptions apart, it does so regardless of the law under which 
such offences were committed. This); extensioniy off. the 
provisions of the Criminal) Code results fromysi227 (2,) sof sthe 
ineerpretatvonjrPAct,.s GR.SeC peel Cll seme =a This section 
states that all the provisions of the Criminal Code relating 
to indictable offences and to summary conviction offences 
apply to all such offences created by an enactment other than 
the Criminal Code except to the extent that the enactment 
otherwise provides. 

In, the Canadian Human .RightswActyy S.C. LOiGa/ /,Reh. 
33, Parliament, in order to insure equality of opportunity 
amongst individuals, forbids, in employment or the provision 
of goods and services, including the provision of residential 
accommodations or commercial premises, any discrimination 
based on prohibited grounds; namely, race, national or ethnic 
Origin, colour, religion, age, sex, marital status, conviction 
for which a pardon has been granted and, in matters related to 
employment, physical handicap. It also forbids the use by a 
person or a group of persons acting in concert of the 
telephone facilities of a telecommunication undertaking which 
falls within the legislative authority of Parliament in order 
to expose to hatred or contempt any person or _ persons 
identifiable on the basis of a prohibited ground of discrimi- 
nations (S<82 (a)'s Ses 753318 Pos 7 20/)i2 Any person who’ is™the vic-— 


tim_of a,prohibited act of.discrimination.can lay.a,: complaint 


- ll - 


before the Canadian Human Rights Commission. The Commission, 
pei epiandswthatwthe complaint ‘is:justified and othatrat falls 
within the scope of its jurisdiction, shall undertake to bring 
about a resolution, voluntary or otherwise, of the complaint 
(ss. 31-46). 

Further, Parliament also provides in the Canadian 
Human Rights Act, that all Canadian citizens and all permanent 
residents of Canada (landed immigrants who have not lost their 
permanent resident status, but have not yet acquired Canadian 
Cre zenship) schave:, cin iso; faracas at is consistent: with the 
public interest, the right of access to governmental records 
containing personal information concerning them for any 
Purpose including the purpose of ensuring accuracy and 
completeness (ss. 2(b) and 52(1)). in woraer ~ to’ “insure 
effective protection of this right, Parliament has provided 
for the appointment of a Privacy Commissioner. The Privacy 
Commissioner, who is a member of the Canadian Human Rights 
Commission, must investigate complaints made by individuals 
who allege that they are not being accorded the right of 
access to which they are entitled under the Act (ss. 58-59). 

Before beginning a detailed examination of the fed- 
eral legislation related to the provisions of the Covenant, we 
should mention that the Interdepartmental Human Rights Commit- 
tee is currently studying federal law in order to determine to 
what extent it is in accordance with the Covenant, and recom- 
mend whatever changes are required to bring it into line with 


the Covenant. 


Article| 


Canada subscribes to the principles set forth in 
this Article. 


Articlen2 


This Article of the Covenant states the obligations 
which Canada undertook when it acceded to the International 


Covenant on Civil and Political Rights. 


Paragraphs 1 and 2: As a party to the Covenant, 
Canada undertook, without any restriction whatsoever, to 
respect and to guarantee to all individuals within its 
territory the rights recognized in the Covenant. Although 
Parliament has not passed a statute giving the Covenant the 
force of law at the federal level, persons within Canadian 
territory already enjoy, in the spheres under the legislative 
jurisdiction of Parliament, most of the rights and freedoms 
recognized by the Covenant, because Parliament has recognized 
these rights and freedoms in its statutes. 

When an Act of Parliament recognizes or protects a 
right or freedom recognized by the Covenant, this recognition 
Or protection is not, save exceptions, subject to any discrim- 
inatory restriction based on race, colour, sex, language or 
other “grounds of distinction, “prohibited  by* ithe. Covenant. 
Legislation passed by Parliament is of general application and 
applies to everyone without discrimination unless there are 
express provisions to the contrary. Furthermore; . inh Sl 7OL 
the Canadian Billy of VRights, Parliament recogni zed thatwcer— 
tain rights shall be enjoyed without discrimination by reason 
Of race, national origin, «colour, religion) (or essex, These 
rights are the following: the right of the individual to life, 
liberty, security of the person and enjoyment of property and 
the right not to be deprived thereof except by due process of 
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law; the right of the individual to equality before the law 
and the protection of the law; freedom of religion; freedom of 
speech; freedom of assembly and association; and freedom of 
the press. Thus, in Canada, the courts would declare inopera- 
tive any "law of Canada" which abrogates, abridges or in- 
fringes upon any of the above-listed rights. They would also 
hold inoperative any "law of Canada" which recognizes any of 
these rights to everyone in Canada save a person or group of 
persons which can be identified on one of the above-mentioned 
prohibited grounds of discrimination. 

In addition, certain discriminatory acts are ex- 
pressly prohibited under federal legislation. For example, 
mention should be made of: 

a) the Canadian Human Rights Act, which forbids discrimina- 
tion, on prohibited grounds, in employment or the pro- 
vision of goods and services, including the provision of 
residential accommodation and commercial premises’ and 
which forbids the use of the telephone to spread hate 
messages against a person or persons identifiable on 
prohibited grounds of discrimination, when the telecom- 
munication undertaking so used falls within the legisla- 
tive authority of Parliament. For purposes of this Act, 
mace, nationale or-sethnicvorigin, colour, religion, age, 
sex, Manitailestatus:, conviction: for owhichtal*pardon has 
been granted and, in matters related to employment, 


physical handicap are prohibited grounds of discrimina- 


tion (Canadian Human RIGhtsvAct, ss. S=167"'s ¢ ZOMR: 


b) the Public Service Employment Act, which states that the 
Public Service Commission shall not discriminate against 


any person by reason of sex, race, national origin, 
colour, religion, marital status or age (Public Service 
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Cc.) the Unemployment Insurance Act, 1971, under which the 
Canadian Employment and Immigration Commission shall, as 


part of its national employment service, ensure that in 
referring a worker seeking employment, there is no dis- 
crimination. becausei softs race finational onidin;agcoLour, 
religion, age, sex, marital status, physical handicap or 
political affiliation; however, for the purposes of this 
Act, limitations, specifications or. preferences — based 
upon bona fide occupational qualifications as well as 
positive action programs, are not considered discrimi- 


natory (Unemployment Insurance AGEs VoL, retcre 
1970-71-72,.¢ch.(48yeas- 139.62): ( boa, 


Paragraph 3: By Wacceding etoy ities Covenantyarine 
Government of Canada also undertook to guarantee that any per- 
son whose rights and freedoms, as recognized in the Covenant, 
are infringed shall have a means of redress. 

At the federal level, the recourse available to an 
individual whose rights under the Covenant have been infringed 
is based on domestic law. However, the nature of this 
recourse depends on the right in question. For example, some- 
one who is detained illegally can demand that a writ of habeas 
corpus be issued or can lay an information under the Criminal 
Codemragainst, |) the “persons @swhor thaveseheldmimbim, ailegalky. 
Furthermore anyone whose freedom of speech is hampered by a 
federal statute could ask the courts to declare this statute 
inoperative under the Canadian Bill of Rights. Finally, when 
any right recognized in the Covenant and protected by the 
Canadian Human Rights Act is infringed, there exists an 
opportunity of laying a complaint before the Canadian Human 


Rights Commission or the Privacy Commissioner (ss. 32 and 58). 
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It should be noted that federal public servants, 
save express provision to the contrary, have no special immu- 
nity and are liable to criminal and civil proceedings for 
wrongful acts committed in the performance of their duties. 
In addition, because of the Crown Liabilbty Act; the Crown,.is 
liable, in Quebec, for any delict or quasi-delict committed by 
One of its servants in the performance of his duties and, in 
the rest of Canada, for any tort committed by such a person in 
the course of his employment, and this in any case where a 
cause Of action could have existed against that person (Crown 


Drabwli tyeAGtreRi S.C #01970, rchss C538, acsasa(servantyy38(4)i4 
StOpe and Adz ).) « 


Artrwele.73 


For several years now Canada has been working to 
abolish discrimination by reason of sex. In 1974 the Parlia- 
ment of Canada passed the Statute Law (Status of Women) Amend- 
ment Act, 19/74, s+C. 19/4-75-/6, ch. 66, which. eliminated cer- 
tain provisions of federal statutes which were discriminatory 
towards women. In 1976, by adopting the Citizenship Act, S.C. 
1974-75-76, ch. 108, Parliament decreed that all children born 
abroad to a Canadian parent, after the coming into force of 
the Act, would be considered Canadian citizens by birth 
(se.23(1)4b))« When this Act 'came’ into, force on February!15,; 
1977, it ended a state of law which had existed since January 
1, 1947. Under legislation existing before its coming into 
force, a child born abroad, except on a Canadian vessel, was a 
citizen by birth only if his father were a Canadian citizen 
or, if he was born out of wedlock, his mother were, at the 
thine Loferthesibirii, anCanagtans citizens iand uit the:<birth had 


been registered according to law (Canadian Citizenship Act, 
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Reosecs LITO, Clie (Cato ee OCLs Pur tier yoy enacting coe mew 
Citizenship Act, Parliament also ended the distinction between 
the wife of a Canadian citizen and the husband of a Canadian 
citizen when neither of these spouses was a Canadian citizen. 
Whereas formerly the wife of a Canadian citizen could acquire 
Canadian citizenship if she applied for it after having 
resided in Canada for at least twelve of the eighteen months 
immediately preceding the date of her application, now the 
spouse of a Canadian citizen of either sex must wait three 
years before becoming a citizen. The Parliament of Canada 
also passed, on July 14, 1977, the Canadian Human Rights Act, 
which prohibits any discrimination on the ground of sex in the 
provision of goods, services, facilities or accommodation 
customarily available to the general public, commercial 
premises and residential accommodation as well as in matters 
of employment. In this regard, the Act also recognizes the 
principle of equal wages for work of equal value (s. 3; ss. 5 
tor LS). 

There is also a federal minister responsible for the 
status of women who is assisted by a co-ordinator responsible 
for promoting equality of status within the Public Service and 


in federal enactments. 


Article 4 


When a state of war, invasion or insurrection, real 
Or apprehended, is proclaimed under s. 2 of the War Measures 
Act, R.S.C. 1970, ch. W-2, the Governor in Council may, under 
ss. 3, 4 and 6(5), exercise exceptional powers without having 
to heed the provisions of the Canadian Bill of Rights. 

It 1S not contrary to the Covenant to. adopt. such ta 


law. In fact, in time of a public emergency which threatens 


= Sy ae 


the life of a nation and the existence of which has been of- 
ficially proclaimed, Article 4 of the Covenant authorizes a 
State, subject to certain restrictions, to take measures dero- 
gating from its obligations under the Covenant to the extent 
strictly required by the exigencies of the situation. 

Although no provision of the War Measures Act 
directly contravenes Article 4 of the Covenant, the powers 
that this Act confers upon the Governor in Council could per- 
mit him to take measures or adopt orders or regulations that 
WOuld. LUN WCOUNnKera.tOrathisTsArt roles Notwithstanding that, 
Canada, by acceding to the Covenant, undertook vis-a-vis the 
international community to comply with its provisions, includ- 
ing those set forth in Article 4. It must therefore be as- 
SIMCd par ine p Ge. Gap Sence. .Ofsrexpress, assunmances? ime the” War, 
Measures Act, that if ever a situation requiring the applica- 
Cron. Of this, Ach. Should war ise,«-, Canada ,wowld «fui 4£41 - ,the 


obligations it assumed under the Covenant. 


AbEICGLve LS 


By acceding to the International Covenant on Civil 
and Political Rights, the Canadian government undertook not to 
destroy or limit the rights recognized in the Covenant and not 
to restrict or derogate from any right already recognized in 
Canada before it acceded to the Covenant on the pretext that 
the present Covenant does not recognize it, or recognizes it 
to a lesser extent. 

The Government of Canada does not intend to change 
its philosophy regarding human rights. The protection of 
human rights, both those which are recognized in the Covenant 
and those which are not, such as the individual's right to the 


enjoyment of property and the right not to be deprived thereof 


+ Qs 


except by due process of law, was, and still is, one of the 

basic’ tprinciples’@on’ which=“*the. “Cahadiane-natron~-ts5 founded 

Canada's accession to the International Covenant on Civil and 

Political Rights does not alter this state of fact and of law 

in the slightest. 

This Article authorizes the Canadian government to 
take’ certain’ actions ‘which could restrict the freedom (of 
action of persons or groups of persons who advocate the limi- 
tation or destruction of the rights or freedoms recognized in 
the Covenant. For example, Parliament could adopt law pro- 
hibiting any propaganda aimed at the destruction or limitation 
of the rights recognized in the Covenant. However, except for 
certain statutory provisions, such as: 

a) SS4 281 .LEROVZST SS of the-C riminel? "Code, whi Che pEOnT > oc 
hate messages directed against a group distinguishable by 
eolour,/) race ;.religions or) ethnic "origin; 

b) Sujl2,0f, the, Canadian’ Human “Rightse Act. which) prohroits 
propaganda which, in respect of employment or _ the 
provision of goods and services, including the provision 
of residential accommodation and commercial premises, 
incites discrimination on prohibited grounds, such as 
Race; national fon Pethnve-origih; colour,’ "religion; agje, 
sex, marital status or conviction for which a pardon has 
been granted and, in matters related to employment, 
physical handicap, and 

c) s. 13 of the same Act, which prohibits the use of the 
telephone to spread hate messages against an identifiable 
group on prohibited grounds of discrimination when the 
telecommunication undertaking so used falls within the 
legislative authority of Parliament, 


no such limitation of freedom of expression exists in federal 


a” yo) — 


legislation. The federal government considers that the rights 
and freedoms recognized in the Covenant, and those which are 
not, are, in Canada, sufficiently protected against action 
aimed at destroying them. 


Article 6 


Pavagrapnwes. The right to life has been recognized 
and protected by the Parliament of Canada. Ine this. regard, 
the preamble to the Canadian Bill of Rights states that the 
dignity and worth of the human person are two of the prin- 
ciples on which the Canadian nation is founded. Further, 
se. l(a) of the Bill recognizes the right of every individual 
to life and the right not to be deprived thereof except by due 
process of law. Any law of Canada which abrogates, abridges 
Or infringes this right would, under s. 2 of the Bill, be held 
by the courts as inoperative. Similarly, to protect human 
life, the Criminal Code prohibits and punishes actions which 
constitute a direct or indirect threat to life, such as, 

a) administering dangerous surgical or medical treatment 
that may endanger the life of an individual without rea- 
sonable knowledge, skill and care (s. 198); 

b) abandoning a child under the age of ten years so that its 
life is endangered (s. 200); 

c) for a master, causing bodily harm to an apprentice or 
servant so that his life is in danger or his health is 


likely to be permanently injured (s. 201(a)); 


d) causing death by criminal negligence (s. 203; see also s. 
202) 
e) murder, manslaughter, infanticide and causing the death, 


THELoUGraACteOt oie ch, OL a Cchitd, (sso. "2 bZ=221) % 
D) counselling or aiding suicide (s. 224); 


g) 


i) 
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for a women to neglect to obtain assistance in childbirth 
if) this; is,donejwith the. intent .thatathe childadice sor 
that his birth be concealed where the child dies or suf- 
fers permanent injuries as a result of this conduct 
(Ss; 226); 

discharging a firearm or air gun with intent to wound, 
endanger the life or prevent the arrest or detention of 
any person (ss 228); 

administering poisons or noxious; things (s. 229); 

being criminally negligent in the operation of a motor 
yenielen (sse2334h 14% 

leaving the scene of an accident when involved in an 
automobile accident and, in so doing, failing, among 
other things, to offer assistance to an injured person 
(Sie 233,62) 5 

arivingy-amotorivehicle pin ear public place’ inj al tianner 
dangerous to thespublici (s..46 23344), : 

driving a motor vehicle, or having the care or control of 
it, while the ability to drive is impaired (s. 234(1)); 
impeding an attempt to save a human life (s. 241); 
assaults (ss. 244-246); 

kidnapping and abduction (ss. 247-250); 

unauthorized abortion (sim2o))izscand 

supplying a drug, a noxious thing or an instrument know- 
rng) that eatujwell tbe “used 320 procure a miscarriage (s. 
252); or advertising, offering or selling any means, drug 
Or article intended to procure a miscarriage (ss. 252 and 
159-2 )56c) em 


The enactment of criminal legislation does not 


result in the elimination of the anti-social or merely danger- 


Ous behaviour which it seeks to prohibit. This being the case, 
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most of the provinces and territories have set up programs 
aimed at compensating the victims of certain criminal acts 
involving an attack on the person of an individual. The 
federal Government promoted the setting up of such programs. 
This) easecwhy. 4th set sup: sa, psystems of. grants»cunder, which...a 
participating, [provinces om sterritoryocks sentitleds | toh mecover 
part of the costs it incurred in administering a compensation 
program. 

In addition, the Canada Labour Code states that who- 
ever operates or carries on a work, undertaking or business 
under .the. jurisdiction. .of., Parliament, except -a local or 
private undertaking in the Yukon or Northwest Territories or a 
government "departmental" corporation, shall do so in a manner 
that will not endanger the safety or health of any person 
employed thereupon or in connection therewith (Canada Labour 
ole, BR. os eeell oy Uy Neh rho es. ro § C12.) Moreover; igasmiot 
september 1, 1978, the date on which s. 82.1 came into force, 
the Code permits any employee of such an undertaking to refuse 
to work by reason of imminent danger to his health or safety 
until the situation is corrected by the employer. If not cor- 
rected, the employee may ask an industrial safety officer to 
investigate the situation. If the officer decides in favour 
of the employee, the latter does not have to work under the 
conditions complained of. If the officer does not agree with 
the employee, the latter may appeal his decision to the Canada 
Labour Relations Board. However, while waiting for the Board 
to decide on his appeal, the employee cannot refuse to work 
simply because he considers his employment to be dangerous. 
The employer also has a right of appeal and can ask the Board 
tO annul the officer's decision. However, until it does so, 


the officer's decision stands. Where an employee _ has 


= “QO. 


exercised the right which s. 82.1 grants him, he is entitled 
to his renumeration and may not be subjected to any threat or 
reprisal-onr the (par t-Yob"hissemployer (sro (h(a, (2) sand 
(S))es 

In addition to the monies which it directly gives to 


individuals through programs such as family allowances and old 


agessecurity: ¢Pamrly = Allowances PACH 1 973 PeSle. “T9737 4 ch. 


44; Old Age Security Act, R.S.C. 1970, ch. 0-6), the 
Government of Canada subsidizes various provincial and 


territorial health and welfare programs throughout Canada. In 


this context, hospital and health insurance programs should be 


mentioned (Federal-Provincial Fiscal Arrangements and 


EStablished**’Progranis™ Financing? “Act ,Velvoy7 po. « = L9VG—7 7 pei 
HOSS stb] —3s)% 


Paragraph 2: No execution has taken place in Canada 
Since December ll, 1962. Furthermore, since the coming into 
force ,of the. .Criminal. awe Amendment..ACctpa. NOMS 2)eser LOO woe 6 
1974-75-76, chss,L05..0n JULY L6s.5) 906 ,meEhbemdeathwpenaley gras 
officially ,been..abolished.for.allucrimes except scertainsgor— 
fences under the Code of Service Discipline (National Defence 
Act, R.S.C.s21970, ch saN=4,.45S an63 toOs6Os5SS.. 699 tOgd0i74 S595: 
SEG FS) SO SS. 255). 


Paragraph 3: Canada acceded to the Convention on 
the Prevention and Punishment of the Crime of Genocide and the 
Criminal Code implements the provisions of this convention. 
In this connection should be cited the sections of the 
Criminal Code prohibiting murder (ss. 212, 214 and 218), com- 
mon assault and causing bodily harm (s. 245), kidnapping (s. 


247(1)) and abduction of a child under fourteen ws. lO. 


Paragraphs 4 and 5: As regards persons subject to 
the Code of Service Discipline (National Defence Act, R.S.C. 


i 


PS 7O0pochseNe47 %s.°555 GenevavConventions: Act ,;cCRSS.C. 1970,' ch. 
G-3, s. 7) and condemned to death thereunder, there is no pro- 
vision in the National Defence Act, or in the regulations 
adopted under this Act, which prohibits the execution of a 
person under eighteen years of age or a pregnant woman. How- 
ever, under s. 178(1) of the National Defence Act, "a punish- 
ment of death imposed by a court martial is subject to ap- 
proval by the Governor in Council" and cannot be carried out 
without this consent. Since the Governor in Council is fully 
aware of the obligations which Canada has contracted under 
this Covenant, it is unlikely that a person under eighteen 
years of age, Or a pregnant woman would be executed for an 
offence against the Code of Service Discipline. Finaliy,/ Sin 
order to be carried out, all death sentences must be executed 
pursuant to regulations adopted by the Governor in Council 
under s. 175 of the National Defence Act. No such regulations 
exist at the moment, although the Governor in Council may 
enact such regulations at any time should this be required. 

Every person condemned to death for an offence 
against the Code of Service Discipline is entitled to petition 
the Minister of National Defence under s. 183 of the National 
Defence Act to mitigate, commute or remit the punishment im- 
posed by a service tribunal. In addition, such a person can 
request the Governor General for an absolute or conditional 
pardon (commutation of penalty) if the Minister of National 
Defence refuses to intervene in his behalf. Under s. XII of 
the Letters Patent Constituting the Office of Governor General 
of Canada, 1947, the Governor General may, on the advice of 


the Cabinet, grant him such pardon. 


Article 7 


in-.Canada; tortures and» ‘thes imposition of: acruel, 
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inhuman or degrading punishment or treatment are practices con- 
trary to the philosophy of Canadian criminal law. The main 
Sanctions recognized in Canadian criminal law are imprisonment 
and fines. The death penalty has been abolished for all 
crimes except certain offences against the Code of Service 
Discipline; similarly, whipping which could be imposed as an 
add itionalew, penal ty, ; orm. <centain.»scrimesgms hasSaagalso, Sheen 
abolished. Furthermore, the Criminal Code prohibits the use 
of torture and cruel, inhuman or degrading treatment affecting 
the. body« «On. .mind. Hof. eans), individual, Such practices are 
prohibited under ss. 245 (assault with or without bodily harm; 
causing bodily harm), 228 (causing bodily harm with intent to 
wound a person or to endanger his life), 229 (administering a 
nexious thing); 305q¢extortion) and 38ke(intimadation) ofnrhe 
Criminal Code. 

Such practices are also contrary to the principles 
governing the administration of the Royal Canadian Mounted 
Police and the Canadian Penitentiary Service. Thus, in addi- 
tion to any criminal penalties, any member of the Royal Cana- 
dian Mounted Police who is cruel, harsh or unnecessarily vio- 
lent to any prisoner, or other person, is guilty of a major 
service offence and is liable to punishment ranging from a 
simple reprimand to imprisonment for a term not exceeding one 
years (Royal sCanadians MountedrPolicesAct, ~RsSeCoplI70;,, chayRs9, 
SS544425 ( &).andas S6( 1s) ) ze Similanlysg any apubidicmitservantIsor 
employee of the Canadian Penitentiary Service who tortures 
prisoners or uses cruel, inhuman or degrading treatment on 
them is subject to disciplinary action ranging from a repri- 
mand to dismissal, in addition to the criminal penalties to 
which he may be liable, because these practices are contrary 


to the obligation of safe custody of prisoners which governs 


- 25 - 


the operations of the Canadian Penitentiary Service (Peniten- 
trary “ocrvice “Kequlations,”* 'SOR/62-90,." Se" "2.27; Code of 
Discipline of the Canadian Penitentiary Service established 
lingers. .~.U6s oF the ;Public™ Service’ ‘Terms. «and, -Conditions~ of 
Employment Regulations, SOR/67-118). 

Furthermore, pursuant to s. 2(b) of the Canadian 
Bill of Rights, any law of Canada which imposes or authorizes 
the imposition of cruel and unusual treatment or punishment 
would be held by the courts as inoperative. Thus, any legis- 
lative provision imposing or authorizing the imposition of 
treatment or punishment which a court considers cruel and 
unusual would be inoperative. 

In conclusion, no person held in penitentiaries un- 
der the jurisdiction of Parliament is subjected to any medical 
Or scientific experiment. Anyone carrying out such an 
experiment on a person without the latter's consent would be 
subject, at the very least, to being charged under s. 245 
of the Criminal Code with common assault, or having caused 
bodily harm. 


Arcicie 8 


Paragraph 1: Slavery and the slave trade do not 
exist in Canada. Any person kidnapping an individual in order 
to subjugate him, sell him, or otherwise dispose of him as a 
slave would be committing an indictable offence and could be 
charged, under s. 247(1) of the Criminal Code, with kidnap- 
ping, an offence which renders him liable to imprisonment for 
life. Furthermore, if a person hijacks an aircraft in order 
to commit this crime, he is liable to imprisonment for life 
under s. 76.1 of the Code. Likewise, if a person acquires as 
a slave an individual who has been kidnapped by another, he 


could be accused of forcible confinement and, pursuant to 
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S. a we) one thes Criminal Code, could be liable to 


imprisonment for five years. 


Paragraph 2: Servitude is non-existent in Canada. 
Anyone holding a person against his will in order to maintain 
him in a state of servitude could be—charged-—with—-Lorerp te 


confinement pursuant to s. 247(2) of the Criminal Code. 


Paragraphis3:: There is no provision in any federal 
Act authorizing forced or compulsory employment of the nature 
precluded under this paragraph. tnichact,oitn 1 Canada, vaneen— 
ployee is free to chose his employer. A person who holds an 
individual against his will to force him to do labour may be 
charged with forcible confinement, and, under certain circum- 
stances, with kidnapping under s.. 247. of the Criminal -Code. 
However, it should be pointed out that freedom of choice in 
matters of employment does not authorize the commission of 
illegal acts. Thus, this right cannot be invoked against the 
provisions, of«.s., 8380:cof themCrininal’ “Code iwhichs prohibits , 
with the exception of legal work stoppages within the context 
of industrial disputes, any stoppage of work resulting from 
breaking a contract if the probable consequences of the work 
stoppage would be to endanger human life, cause serious bodily 
harm, expose valuable property to serious injury, deprive the 
inhabitants of a city or place, or part thereof, wholly or to 
a great extent, of their supply of light, power, gas or water, 


Or delay or prevent the operations of a rail carrier. 


Article 9 


Paragraph 1: Section #1 (ajrrofietherGanad tanwanl itoft 
Rights recognizes the right of every individual in Canada, 


whatever his race, national origin, colour, religion or sex, 
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to liberty and security of the person, and the right not to be 
deprived thereof except by due process of law. Furthermore, 
pursuant to s. 2(a) of the Bill, any law authorizing or effect- 
ing the arbitrary detention or imprisonment of any person 


would be inoperative. 


Paragraph 2: This paragraph recognizes that any 
person who has been arrested has two rights: first, the right 
to be informed, at the time of the arrest, of the reasons for 
his arrest; and second, the right to be promptly informed of 
any charges against him. 


ali FRaghit} to? Dbe**inftormed;y “at the~time’“of* the “arrest, of” the 
reasons for the arrest 


For matters within its jurisdiction, Parliament has 
recognized to every individual the right to be informed at the 
time of his arrest of the reasons for the arrest. This right 
LoescrOUnG sass... 29, andi, SubssGiar lly, ins sead2sii2)i4gof tthe 
Criminal Code. 

Section 29(2) states that every person who has been 
arrested must, where it is feasible, be informed, immediately 
after being arrested, of the warrant under which he has been 
arrested or, if he has been arrested without a warrant, of the 
reason for the arrest. Pursuant to s. 29(1), every peace of- 
ficer who, when making an arrest under a warrant, has the said 
warrant in his possession must show it to the person he is ar- 
resting when requested. Section 728(2) of the Criminal Code 
goes further: if, in a summary conviction proceeding, a war- 
rant rather than a summons is issued after an information was 
laid against the accused, the officer making the arrest is re- 
quired, at the time of the arrest, to serve a copy of the war- 


rant on the person being arrested. 


SOD as 


In Gamracy v The Queen, (1974) S.C.R. 640, at pp. 
643 and 644, the Supreme Court of Canada held that a peace 
officer who arrests someone without a warrant fully complies 
with the “requirements of ‘s. 29(2) if the informs “the person 
that he is being arrested under a warrant in force in the 
territorial, jurisdiction within- which, the arrestee.is found. 
The Court went even farther and stated that it was not part of 
the officer's duty to obtain the warrant to show the accused, 
Or to ascertain its contents. This being the law in Canada, 
it can be asked whether a peace officer who arrests an 
individual after having advised him that he is being arrested 
under a warrant, informs that person of the reasons of his 
arrest as he is required to do under the Covenant if he does 
not disclose the content of the warrant. If the information 
provided by? 'the™officer inthe ‘Gamracy "deersion” 1s" surfictent 
in the ‘context ‘of the Covenant, Canadian law is ‘consistent 
with the Covenant; if the information is not sufficient, there 
will be a conflict between the Covenant and Canadian law. 
However, until the contrary is demonstrated, it must be 
presumed that Canadian law is consistent with the first part 
of Article 9(2) of the Covenant. 

In conclusion, when an arrest is made, be it made by 
a peace officer or not, the fact that the person making the 
arrest has not complied with the provisions of ss. 29 and 
T2BRZ) Mdcesmnot Minvalida teMithe’ "arrest; or in “anya way aritece 
the competence of the courts to hear the case. However, the 
unlawfulness of the arrest may allow the accused to lay an in- 
formation for unlawful arrest and imprisonment under s. 247(2) 
of the Criminal Code, or to sue for damages, under the law of 
a province or territory, the person who arrested him. 
However, if the person who made this arrest was authorized by 


law to make it and if he acted with reasonable or probable 
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grounds, or, again if this person executed a court process 
such aS an arrest warrant, he can avail himself of the 
immunity from civil and criminal prosecutions which s. 25 of 
the Criminal Code grants in such cases if he complied with the 
law when making the arrest. 

When an arrest is made under a warrant lawfully 
executed, the arrested person cannot charge the individual who 
arrested him with illegal arrest, nor can he sue this person 
The sctOr ts Nevertheless, if the arrest results from an 
unjustified or malicious complaint, he can charge the person 
who made the complaint with either obstructing justice, or 
public¢mischief ‘according: to the: ocircumstances .of, the case 
(Criminal Code, ss. 127 and 128). He may also, if provincial 


or territorial law allows, sue this person in tort. 


b) Right of an individual to be promptly informed of any 
charge against him 


Under federal law, every person who appears before a 
justice shall at that time be officially informed of the 
charges made against him (Criminal Code, ss. 463 and 736(1)). 
However, in practice, such a person normally is informed of 
the charges made against him before he appears before a 
justice. Consequently, the only persons required to wait until 
appearing before a justice in order to be officially informed 
of the charges against them are: 
sa persons arrested without a warrant who are not released 

within twenty-four hours of their arrest (Criminal Code, 
ee ed CL) 

ii) persons arrested without a warrant who have been released 
pursuant to an appearance notice, promise to appear, or 
recognizance, not subsequently revoked, when the charges 
made against them in the information are different from 


those described in the appearance notice, promise to 
appear, or recognizance entered into by the person con- 
cerned!( Criminals Code ,.ssi.m455.b,8455' 4141 )ovand 456 70(G2)).. 

It should also be pointed out that when there is a 
preliminary inquiry, the presiding magistrate may commit the 
accused for trial on the charge stated in the information, or 
on any Other charge revealed by the evidence, or on the charge 
stated in the information and on any other charge revealed by 
the evidence (Criminal Code, s. 475(1)(a)). 

Paragraph: 3% Thissparagraphinecognizeshithe) ragnegot 
anyone arrested or detained on a criminal charge to be brought 
promptly before a judge or other officer authorized by law to 
exercise judicial power, and the right to be tried within a 
reasonable time or, failing that, to be released while waiting 
to stand trial... It. also.recognizes. that the detentionesdn cus= 
tody of persons awaiting trial should be not the rule but, 
rather, the exception. 


a) Right to be brought promptly before a judge 


In Canada, anyone against whom an information has 
been laid and accepted by a justice must appear before a 
justice (Criminal Code, ss. 463 and eat ine AS «a, DULG ana 
person is not arrested before his appearance. Rather, after 
an information is laid and accepted by a justice of the peace, 
the justice shall issue a summons compelling the accused to 
appear to answer the charge. This summons is directed to the 
accused and requires him to attend court at the time therein 
stated (art. 455.3(1) and (4) and 455.5). | However, in cectaan 
instances, an individual “can” be arrested either, with. or 
without a warrant. In such cases, unless the person arrested 


has been released, the accused must be taken before a justice 
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within twenty-four hours of being arrested by a peace officer 
Or delivered to a peace officer if he was arrested by someone 
WhO Gksy nots aA*peate,,.effkicer or, ~“wheres<a)ijustices<is* “not 
available within a period of twenty-four hours after the 
person has been arrested or delivered, as soon as possible 
GCriminal ‘Code = s'.4454(4))).. If, however, a peace officer or 
an officer in charge does not detain a person who has been 
arrested, but releases him under an appearance notice, a 
promise to appear, or a recognizance, that person will have to 
appear only on the date stated on the document in question 
korimina.-~Codes.. 5S.” 452 )ae4 5o4) andse453,-.)3. Where a peace 
officer, or officer in charge, releases a person under an 
appearance notice, a promise to appear or a recognizance, he 


is not required to have him appear within a specific time. 


b) Right to stand trial within a reasonable time or, failing 
that, to be released while waiting to stand trial 


There is no legislative provision in federal law 
which recognizes a person's right to trial within a reasonable 
time or, failing that, to be released while waiting to stand 
Grial. Generally speaking, accused persons are, in Canada, 
released pending their trial. However, in those cases where 
they are not released, s. 459 of the Criminal Code states that 
any person who has been charged with an offence (other than 
offences mentioned in s. 457.7, for example murder, sabotage, 
incitement to mutiny, an offence against an aircraft) and 

i) who, prosecuted by way of indictment, is still in custody 
ninety days following his appearance or following the 
revocation under ss. 457.6 and 458 of the Code of a 
release order, appearance notice, promise to appear or 


recognizance, or 
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ii) who, prosecuted by way of summary conviction, is still in 
custody thirty days following his appearance or following 
the*™*revocation”- under iss. 45776*and*45e1i of the Code ora 
release order, appearance notice, promise to appear or 
recognizance, 

must, if his trial has not begun by the end of this period, be 

taken by the person having custody of him before a judge men- 

tioned in s. 448 in order to determine whether he should be re- 
leased. This applies in all cases in which a person is not 
required to be detained for another matter. The judge decides 
at that time whether detention of the accused is justified. 
If he considers that detention is unjustified, he must release 
the accused from custody upon the conditions he deems proper 
in the circumstances. Where an accused has been brought 
before a judge under s. 459, the judge may give such instruc- 
tions as he thinks necessary for expediting the trial of the 
accused. However, s. 459 cannot be used to secure the release 
of persons being detained because they are incapable of 
complying with the conditions listed in a release order (Ex 


Ppartensrebot,: (ClO 7s) 226 C5C aCe (2d) G0) 


Ce) Rightbiotpanwaccused .to be sreleased pending trial 


The provisions of the Criminal Code governing re- 
lease from custody before trial or pending trial (ss. 451 to 
453.4; ss. 457 to 459; s. 608.1) and those governing release 
pending determination of an appeal (s. 608; ss. 752, 763 and 
771(2)) meet the requirements of this paragraph. 


Paragraph’ 4: “Section 2(eG@iry or themCanadran Bi li 
of Rights renders inoperative any law of Canada depriving a 
person of the remedy by way of habeas corpus. In criminal 
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Matters, s. 708 of the Criminal Code states that anyone de- 
prived of his freedom may, subject to the restrictions found 
Le SS ern! UO ge tL waned) | 9... Of ,cthe.4 Code ..applya ifony al wriit tof 
habeas corpus. However, there is an exception to this rule. 
Under s. 459.1, the remedy by way of habeas corpus cannot be 
used for the purpose of obtaining an order relating to interim 
release before trial or pending the determination of an 
appeal, or for the purpose of reviewing or varying any deci- 
sion relating to interim release, or the refusal thereof. 
Nevertheless, the courts have held that, with respect to the 
persons to whom s. 459 applies (see supra, paragraph 3(b)), 
this restriction is inoperative since it was contrary to 
SepeCyiGiil Tl). Or othe ‘Canadian, Bill, of .Ryghts> Cex  perte 
Metcue Wl, BGlI75)) 2350.0 .Cee (20) 4137 bx parte Srebot,,.. (1975) 
Bose wie A (2d), 1160) A person unlawfully detained may, 
therefore, apply for his release by way of habeas corpus. A 
judge may grant his application or, again, he may, under 
s. 709, make an order for the further detention of that person 
and instruct that his trial be expedited. It should also be 
noted that s. 709 has been challenged as being contrary to 
So a2cc .liaijSoft thée,Ganadian&sBill ofsRights»/ Howevers;itheresis 
nos consensiisVofy judicial sopinion,)on* this) point: Ex parte 
ANOS 5. 4 Ojo) 24 eCeCllC. gk (20)y9 SS2asholdsyxthaty this section 
contravenes the Bill while Ex parte Gooden, (1975) 27 C.C.C. 
(2d) 161) considers that it does not. 


Paragraph 5: As previously mentioned, the right of 
a person who is illegally arrested, or who is legally arrested 
as the result of an unjustified or malicious complaint, to 
sue for damages the person who illegally arrested him or who 
made an unjustified or malicious complaint rests on provincial 
ori territorial law. 
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If a person is unlawfully arrested or detained by a 
servant of the Crown in right of Canada, for example, a member 
of the Royal Canadian Mounted Police, he may bring, under pro- 
vincialsorSterritorial daw;-.an’ action agains ts sthe Crowe or 
damages as authorized by the Crown Liability Act, R.S.C. 1970, 
enegiC- 33). However, it should be noted that if a person is 
unlawfully’ detained under? the *™Criminal? Code7-*or” any -other 
federal criminal statute, by a police officer employed by a 
municipality or province, no proceedings lie against the Crown 
in right of Canada under the Crown Liability Act since, when a 
police officer is acting as a peace officer, he is not a ser- 
Vantioe ther, Majesty. Pniinightxot-Canada, (Schutt zer virile pOusen® 
(Osa) RE) iC Sat 23S he 


Article 10 


IrsCanada’,. jurisdiction tover, correctional Finsti cuq 
tions is shared between Parliament and the provincial legisla- 
tures. Undernts $9128) fof the sBrvtishyNovth “America vAcu; 
L867 je, 30lesuis li Victiptchwge3:. (U.K S) Vand‘! 's 4c44o0£f Sthe@britien 
North WAmericavAct ,2118 7B Prs4 (e935 4Viiret.4'ch=238 (UKs Parliva- 
ment has jurisdiction over the establishment, maintenance and 
Management of penitentiaries and, in the territories, over 
prisons and reformatories. It has, however, delegated the 
exercise of the last power to the territorial governments 
(Northwest Territories. A@t). MuScC.t 1970 ,=enwn=22,, | *Sss et a 
and ,¢x), and 443 Yukon Act, R.SeG.estl 9/0, aCling Ves, aoe. 6 Gn) tang 
Ux), and 44), AS £04; the, provinces. Sa-740 meOL the British 
North America Act, 1867 grants them jurisdiction with respect 
to the establishment, maintenance and management of prisons 
and reformatories. In practice, this division gives Parlia- 
ment jurisdiction over all persons, including young offenders, 


sentenced by the ordinary criminal courts to punishment 
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of two years or more. The provinces and territories have jur- 
isdiction over penal institutions in which persons awaiting 
trial are detained and over prisons in which persons sentenced 
to less than two years' imprisonment are held. They also have 
jurisdiction over young offenders who are placed in provincial 
and territorial institutions, either because they were 
sentenced? bythe ordinary Criminal courts to less ‘than ‘two 
years imprisonment, or because they were convicted under the 
Juvenile seliimquents Act, R.S.C. 1970, chs J=3, and imprisoned 
in ao provincial “institwtion. It should, however, be noted 
that while the Juvenile Delinguents Act applies throughout 
most of Canada, it does not apply in Newfoundland since its 
application has never been extended to that province as 
required by the terms of the Union between Canada and 
Newfoundland. In that province, juveniles are dealt under the 
DUVET MES (ACh? RSSEN 6 el9707cehe 190 < 


Paragraph 1: In Canada, every person who is detain- 
ed, either because he is awaiting trial, or because he is sen- 
tenced to a prison term is protected by the provisions of the 
Criminal Code. He cannot be subjected to maltreatment or 
threats. Anyone who mistreats or threatens a person being de- 
tained is liable, under federal law, not only to criminal 
prosecution under ss. 245 (assault with or without bodily 
harm; causing bodily harm), 228. (causing bodily harm with 
intent to wound a person or endanger his life), 229 
(administering a noxious thing), 305 (extortion) and 381 
(intimidation) of the Criminal Code, but also to administra- 
tive sanctions if he is an employee of the Government of 
Canada. 

Ordinarily, persons are detained because they are 


awaiting trial, or because they have been sentenced to a 


prison term following a trial. In Canada, persons sentenced 
to less than two years imprisonment for a breach of a federal 
enactment...are, usually cheld. in. provincial cor. territorial 
parsons. Though Parliament conferred upon the Lieutenant 
Governor of a province or the Commissioner of a territory the 
power to make regulations respecting the custody, treatment, 
discipline, training and employment of these prisoners, it 
expressly provided that such regulations could not authorize 
the, ‘imposition ..of, scorporal «punishment sor “the Moaring ilo peed 
prisoners plabour., sto. ja. privates contractor awithout sbas 
consent «(Prisons and yReformatories Acts. R.S. €. 1970 schewt=2n, 
sss. 2). (prisoner) sand. LL)... As for persons sentenced to two 
years imprisonment or more, they are normally detained in 
penitentiaries administered by the Canadian Penitentiary 
Service. 

One of the fundamental objectives of the peniten- 
tiary system administered by the federal government is the 
treatment of prisoners in order to promote their social 
nehabthitationwa(iPenitentiar yeiActyg RaS.G. akULO pd chats P=6 ,aio. 
2(1) (penitentiary)). In order to achieve this, persons 
detained in penitentiaries are treated with humanity and with 
respect for the inherent dignity of the human person. To this 
end, the Penitentiary Service Regulations, SOR/62-90, ensure 
that detention conditions comply with this principle. 
Penitentiaries must provide for the physical and material 
needs! of (the, idnmatessiEoodysa clothing and thedding?,) s#nuczn0s: 
medical and dental care, s. 2.06; personal hygiene, s. 2.07; 
exercise, ss) 2.09) and to >the employmenti ofitheir: times (work, 
SS. Lied and 212 6 vocational training programs and 
recreational. activities,-.ss...2.10. and -2.19.>. hobbies, see: 
andy academic: sor bovocationals,. training »itoiifacititate . their 


rehabidatation,. o:ssé, 92:60, vand 22608 Inmates also have 


: a 


the right to correspond with people outside the penitentiary 
aAnNdUEOSTECeIVe svi STtCorseor(s 192 yp) However, it should be 
pointed out that censorship of inmates' correspondence and 
Supervision of visiting iS a common practice considered 
necessary for the security of penitentiaries and, secondarily, 
for the process of inmate reformation and rehabilitation (s. 
2.18). The Penitentiary Service Regulations also provide that 
inmates be placed under safe custody (s. 2.27; see also s. 
2.30: dissociation) and that an inmate be punished only if he 
is found guilty of a disciplinary offence mentioned in the 
inmates' Code of Discipline (ss. 2.28 and 2.29). 

In the penitentiaries administered by the Canadian 
Penitentiary Service, the aim of the disciplinary system is to 
facilitate the smooth operation of the penitentiary system by 
substituting for a behaviour that is unacceptable in the pris- 
on context one that is acceptable (Commissioner's Directive No 
213,0n; guidelines for inmate’ discipline dated May §1,°1974, s. 
4). As a general rule, intermediate-level officers can impose 
punishment for minor disciplinary offences: these punishments 
consist of the loss of one or more privileges, such as access 
to television and radio, participation in recreational activi- 
ties, arts and crafts, and access to the library and the can- 
teensa(Penitentrary .Service® Regulations, °S.° 2.2843); Commis- 
sioner’ si iDirec tives No :213)) hss vv 5tb) eandiu9) Inmates who are 
charged with serious disciplinary offences are, if possible, 
brought before the institution's disciplinary board within the 
three working days following the offence, and their cases 
should be settled promptly, even though this may sometimes 
prove “difficult; This board is composed of a chairman, to 
whom the director of an institution may add two staff members 


who have only an advisory role, since the decision-making 
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power lies in the hands of the chairman. He alone is 
empowered to decide whether or not the accused is guilty 
following a hearing at which the accused must be present. If 
he finds the accused guilty, he can impose, where appropriate, 
a punishment that can range from loss of a privilege to for- 
feiture of remission and can include solitary confinement for 
a, sperniod not | exceeding s«cthirty daysys (Penitentiary Service 
Regulations, s. 2.28(4); Commissioner's Directive No. 213, 
SS¢; 8,/pnib45andinl5) (! )s3ingia dreport Wwabledotin itheeitouse yor 
Commons on June 7, 1977, the Sub-Committee (of the Standing 
Committee on Justice and Legal Affairs) on the Canadian 
Penitentiary System criticized the system under which the 
chairman of a disciplinary board was a person appointed by the 
director of a penitentiary having the rank of assistant 
director or an equivalent or higher rank, because this system 
had given rise to accusations of bias by the inmates. The 
sub-committee therefore recommended the adoption of a system 
of independent chairmen under which a disciplinary board would 
be headed by a person from the community who was independent 
of the Canadian Penitentiary Service. The Government of 
Canada decided to implement this recommendation after studying 
dts As a first step, independent chairmen, selected from 
among the members of the legal profession, have been appointed 
in each of the maximum security establishments administered by 
the Service. Soon, such appointments will also be made in the 
other federal penitentiaries. This change will no doubt make 
it possible to ensure greater respect for the impartiality 
rule and assuage the feeling of distrust respecting the 


disciplinary boards amongst the inmates. 


(aay) Though s. 2.28(4) of the Penitentiary Service Regulations 
and s. 8 of the Commissioner's Directive No. 313 provide 
that a penalty may include the replacement of normal food 
rations’ by ‘special rations, ‘the (‘Conmassioners ou ce 
Canadian Penitentiary Service has ordered that no penalty 
shall include a variance in rations. 
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To facilitate communication between inmates and pen- 
Ltentiaryrauthorities ;prand,. 2i£f «ipossiblepsitoscfacilitate. the 
resolution of inmates' complaints, the Regulations state that 
"it is the duty of the institutional head to provide a reason- 
able opportunity for an interview at the request of any inmate 
who wishes to be heard". In addition, "it is the duty of the 
Commissioner, when visiting the institution, to provide a 
reasonable opportunity for an interview at the request of an 
inmate who appears to have a legitimate ground of complaint or 
who it appears might be assisted as a result of such an inter- 
Vaew"adiSs . 2 ol2)y0 

One of the purposes of interviews of this type is to 
resolve inmates' complaints at their source. If this proves 
impossible, an inmate who feels he has a grievance with re- 
spect to any matter related to his imprisonment and coming 
under the jurisdiction of the Commissioner of Penitentiaries 
(with the exception of a grievance that results in, or could 
result in, an action for damages against the Crown) may seek 
corrective action, by making an oral complaint to his imme- 
diate supervisor, and, if this does not produce a satisfactory 
result, by submitting a written grievance to the director of 
hisednstitution, If he is not satisfied with the director's 
decision, he may appeal to the regional director and, finally, 
to the Commissioner of Penitentiaries (Penitentiary Service, 
Commissioner's Directive No. 241 on Inmate Grievances dated 
September 24, 1974, ss. 5, -:6 and 11). bee heacsds .tid leanot 
satisfied, an inmate can take his case to the courts. How- 
ever, it should be noted that in its Report to the House of 
Commons tabled on June 7, 1977, the Sub-Committee on the Peni- 
tentiary System in Canada criticized the courts' insensitivity 


to inmates' problems: 


"412. A fundamental problem lies in the general 
restraint by the courts in exercising their 
power to ensure that Canadian law applies within 
as well as outside penitentiaries. Most, 


i A 


although, not alls stings et bats Soccur sini le 
penitentiary with respect to the treatment and 


Management of inmates - and much that concerns 
staff for that matter - have been classified by 
the courts as ‘administrative’ rather than 


"legal' decision-making. 

413. In the normal course of exercising govern- 
ment functions, a great many decision-making 
powers have been created by Parliament and con- 
ceded by the courts to be matters of ‘adminis-—- 
trative policy® not “daw ..” Thesconterol-over- the 
potential abuse of such administrative powers is 
consigned to the political rather than the legal 
process." 


As a result of this insensitivity, inmates often take their 
cases to the courts, not in the hope of solving their prob- 
lems, but rather to make the public aware that such problems 
exist and, in this way, short-circuit the normal administra- 
tive process. 

Ine order “to*protect, further ethe/ rightsMoi. prisoners, 
the government created the position of Correctional Investiga- 
tor on June 5, 1973. The Investigator, who is appointed under 
Pant Mm iof; thetinguariestActh Rise reuh 197 On echmen — is ermeyyernon 
his own initiative or further to complaints received from 
persons in custody or submitted on their behalf, investigate 
their problems and report his findings to the Solicitor Gen- 
enadiiofs Canada Also, in response to the submission to the 
House of the Report of the Sub-Committee on the Penitentiary 
System in Canada, the government stated that certain reforms 
would be made to the Canadian penitentiary system in order 
furthers torprotect) themrights"eof prisoners'* and \tovwensure va 
higher level of competence among the security staff in 
penitentiaries. 

In addition, Parliament recently passed the Transfer 
Of Offenders Act; 6S (Gom1972]a78 > chi on Under this Act, any 
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Canadian citizen who has been convicted of an offence in a 
foreign state with which Canada has entered into a treaty on 
the transfer of offenders, and who is being held in a prison 
in that state or has been released under any form of supervi- 
sion without confinement, will be able to request that he be 
returned to Canada to serve his sentence if the authorities of 
the state in question accept such a transfer (s.6). When a 
foreign state agrees to transfer a Canadian offender back to 
Canada, it must advise the Solicitor General of this request 
(s.6). If the responsible authorities - the Solicitor General 
of Canada, in cases where the offender was sentenced to two or 
more years imprisonment, or the Solicitor General and the pro- 
Vincial or territorial prison authorities in the province or 
territory in which the offender would be detained, if he was 
sentenced .to,less,than two ,years.;imprisonment — accept, the 
ELransLeG, pale is tO, pe, returned ,;to. Canada (Ss. 6). Once 
transferred to Canada, an offender, though convicted and 
sentenced by a foreign court for a crime committed abroad, is 
deemed to have been found guilty and sentenced, without any 
right of appeal or review, by a Canadian court as if for an 
offence committed in Canada. He is to be subject, as far as 
possible, to the same rules as other prisoners in matters 
pertaining to detention and release from prison (ss. 4-5; 
SS eek (0% Although a transferee no longer comes under the 
jurisdiction of the foreign state in which he was convicted, 
he will be able to enjoy in Canada the benefits of any pardon 
granted by that state (s. 18). 

As for a foreign offender convicted of an offence 
against a law of Parliament, he can also, under the Transfer 
of Offenders Act, request a transfer to the state of which he 
is a citizen provided Canada has entered into a treaty for 


transfer of offenders with this state (s. 19). If the request 


=. oe 


1s accepted, in Canada, by the Solicitor General of Canada or, 
in cases where the offender is being detained in a provincial 
Or .territorial. prison, by the, Solicitor General. with’ «the 
agreement of the provincial or territorial prison authorities, 
and, in the host state, by the responsible authorities, the 
offender may be turned over to the responsible authorities in 
thatastates(ss. 19.220" andaz )) . 

In conclusion, it should be mentioned that, at 
present, Canada has entered into transfer treaties only with 
the United States and Mexico. However, if conditions prove 
favourable, such treaties could be entered into with other 


countries at a later time (s. 23 and Schedule). 


Paragraph 2: It is the policy of the Governments or 
Canada to foster the release of persons awaiting trial. There 
are a number of provisions in the Criminal Code to this 
effect: ss. 453 to 453.4% (ss. 457 to 459+. ss. 608 togo0c a 
and ss. 752, 763 and 771(2). However, with the exception of 
juvenile delinquents, Parliament has not legislated on the 
pre-trial detention conditions of persons accused of contra- 
vening a criminal law. In other words, the provinces and ter- 
ritories are responsible for the detention conditions of such 
persons. 

With respect to children to whom the Juvenile Delin- 
quents Act applies, the practice is that every child who has 
not been released pending trial is to be detained in a deten- 
tion home or shelter used exclusively for children. However, 
even in those cases where they may be detained in a prison, 
children must be kept in custody separate from older persons 
charged with criminal offences, and separate from all persons 
undergoing sentence of imprisonment (Juvenile Delinquents Act, 
ReSece 1970, Ch. J=3, Ss.) 13, U4. and. 54) PEISONS and he Orla 
tories Act, R.S.C. 1970, ch. P=21,) ss.) 10). = The samespraceice 
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applies with respect to children sixteen years old or younger 
whom a court for juvenile delinquents has referred to the 
Ordinary criminal courts (Prisons and Reformatories Act, 
Sesh0 )s 


Paragraph 3: Under this paragraph any state operat- 
ing a prison system must seek the rehabiliation of all 
detainees, whether these persons are adults or minors. Before 
examining what is being done in the federal penitentiaries to 
rehabilitate the persons therein detained,comments should be 
made about the detention of juvenile delinquents. 

In order to provide for the treatment of children 
who have contravened a federal, provincial or territorial 
Statute erarii anent=” passed °Fthe’ “Juvenile “Delinguents “Act, 
RoS.Cesi970, ch. g=85 (1) 7% he aim of this**Act ‘isto “ensure 
that the care, custody and discipline of a young delinquent 
approximates, as nearly as possible, that which should be 
given by his parents, and that, as far as practicable, every 
juvenile delinquent is treated, not as a criminal, but as a 
misdirected and misguided child, needing aid, encouragement, 
help and assistance (s. 38). NO’ "child convicted "under this 
Act by a juvenile court can be sentenced to or incarcerated in 
as penittentiary, “prison,  *police*=station, or “other penal 
institution in which adults are or may be imprisoned (s. 26). 
Hence, if a child is adjudged to be a juvenile delinquent 
pursuant to the Juvenile Delinquents Act, and if his detention 
1s considered necessary by a juvenile court, he is to be 
econmiPtted'™*-to-—ane* rndustrial-“'school Cs 20 CLCL)) « The 
mdustrial”= school’s; “whose “function “it is “to” rehabilitate 
juvenile delinquents’ placed fy =tielr care, are under 
provineral -“jurVsdiction. If the provincial authorities 


(1) For further details regarding this Act, see infra, 
Article 14, paragraph 4. 
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that’ fadministér these’ “insti tutrons Leer “that? a “Cchtva 15 
unsuitable for the training therein provided and, consequent- 
ly, cannot be rehabilitated there, they may ask that he be 
transferred to a federal penitentiary. The Penitentiary Act, 
R.5.C.«) 1970, ch. 4-P=-6,.authorizes , wunder “cesta Ms cond? tions, 
the transfer of .such a.child.to ‘a-.federal) institution forthe 
separate confinement of young offenders (s. 21(3)). Or again, 
in cases where a juvenile court has retained the jurisdiction 
it ehad over -avchild.its:committed, tog they’ custody sok jan jundus— 
trial” school;.{the,,prov.incralsauthorities, mays, asky thatecoure, 
if the child in question is over the age of fourteen and had 
committed an act which is an indictable offence, to have the 
child brought back before it so that he can be taken before 
the. ordinary icourts,. If the court grants this request, the 
young Offender is to be brought before the ordinary courts and 
tried, on indictment, for the offence for which the juvenile 
court had earlier convicted him (Juvenile Delinguents Act, 
Soe 20 (3): sand ~¢4)) -and.21), On the other hand, if they feel 
that the circumstances justify such action, the provincial 
authorities may ask a juvenile court to reduce the sentence 
imposed upon a child (s. 20(3)). 

In certain cases, a child may come under the juris- 
diction ofthe ordinary_criminal courts (Juvenile Delinguents 
ys (eke acter ee ts uke BOLO GN) > Inathis wespect, ther-Peni tentlagyasce 
states that where facilities exist for the separate confine- 
ment of young offenders within a region of Canada, no person 
under the age of sixteen shall, within that region, be con- 
fined in association with persons who are twenty-one years of 
age Or more unless the Commissioner decides otherwise (Ss. 
oe UR eb ve Likewise, if there is a provincial institution in 


that region for the custody and training of persons under the 
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age of twenty-one years, the Commissioner may authorize the 
transhemrotgeachiidsto fsuchhanginst btutiony(ss.21¢.2))<¢ 

With respect to persons dealt with by the ordinary 
criminal courts across Canada, both at the federal level and 
in the provinces and territories, one of the objectives of the 
penal system is the social rehabilitation of inmates. Feder- 
allyswethe aPenrbentianyes ACtyecRsSsCerhb970 pe ich P-6),\<stakes 
clearly that this is one of the objectives of the Canadian 
penitentiary system (s. 2(1) (penitentiary)). To achieve this 
objective, each institution prepares a suitable activities 
program designed, as far as possible, to render inmates capa- 
ble of assuming their responsibilities as citizens and of 
abiding by the law on their release. A program of this type 
Means that the Commissioner of Penitentiaries "shall, so far 
as practicable, make available to each inmate who is capable 
of benefiting therefrom, academic or vocational training, 
instructive and productive work, religious and recreational 
activities and psychiatric, psychological and social counsel- 
ling" (Penitentiary Service Regulations, SOR/1962-90, ss. 2.10 
belch ANGe yh 2). )xs In this connection we should mention that the 
Canadian Penitentiary Service encourages the setting up of 
programs based on community participation. The aim of these 
programs is "to broaden contacts between inmates and society 
by establishing relationships which will assist them through 
social exchange and integration by volunteer programs of 
social and cultural activities" (Commissioner's Directive No. 
230 on community relationships dated March 14, 1973, s. 2(a)). 
The success of these programs is dependent upon citizen 
participation and, in particular, upon the setting up in each 
penitentiary of a citizen advisory committee. In addition, 


such a committee can work with the director of a penitentiary 
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and his staff on the development and improvement of the 
institutional programs as a whole and help these persons to 
provide and improve the means of open communication with the 
staff members, inmates, media and general public (Divisional 
Instruction No 845 on community relationships dated March 14, 
19737 -ss#85and .1d).0o% tn) addateion enter der « €or assis Coins 
rehabilitation, an inmate may be given a temporary absence for 
a period not exceeding fifteen days, with or without escort 
(Penatenbiarys Act) vs se26net seqn) 1 ¢4) However, if the inmate 
is a person who has been sentenced to imprisonment for life 
without?eeligibiilmuty ofors parole, cforis-a, (specvited Snumber-Vot 
years, he may not, until the expiration of all but three years 
of this period, be given an absence without escort or an 
absence with escort for rehabilitative reasons unless, in the 
latter case, the absence has been authorized by the Parole 
Board (Criminal Code, s. 674(2)). 

The Government of Canada is also of the view that 
imprisonment is not always the most useful method of rehabili- 
tation. Thus, Parliament has passed legislation to eliminate 
the term of detention, or reduce its length. For this purpose 
it has set up for persons who have been convicted of infring- 


ing a federal statute a system which provides for: 


a) the absolute discharge of a person convicted of an 
offence that does not carry a minimum sentence, or make 


(1) A person convicted of having contravened a federal 
enactment, other than a child within the meanings of the 
Juvenile .Delinguents. Act, and. held fina provincial gor 
territorial prison may also be given a temporary leave of 
absence; J//withetongowlthouteliescorviafore anependods snot 
exceeding fifteen days (Prisons and Reformatories Act, 
Reo.Ce 19707, Chie P=2 1 soe 2 (Drasoner meandco it. 
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him liable to a sentence of fourteen years or over where 
the Court considers that this is in the best interests of 
the accused and is not against the public interest. How- 
ever, if the Court feels that an absolute discharge is 
not justified, it can order that the accused be released 
upon the conditions prescribed in a probation order. 
When a court orders a person to be discharged absolutely 
or conditionally, the person thus discharged is deemed 
never to have been convicted of the act with which he was 
charged. In addition to absolute and conditional dis- 
charge orders, Parliament also limits the frequency or 
length of incarceration by allowing the courts to issue 
probation orders. Thus, where an accused is convicted of 
an offence, a court may, having regard to the age and 
character of the accused, the nature of the offence and 
the circumstances surrounding its commission, suspend, in 
the case of an offence other than one for which a minimum 
punishment is prescribed by law, the passing of sentence 
and direct that the accused be released upon. the 
conditions An <a’ probations “Order; cor | direct; when it 
imposes on the accused a fine or sentences him to 
imprisonment, whether for default of payment of a fine or 
Otherwise, for a term not exceeding two years, that he 
comply with the provisions of a probation order. In the 
latter case, a court which’ imposes a prison term not 
exceeding eninety days; can direct that the sentence, be 
served intermittently and that the accused comply with 
the conditions prescribed in a probation order when not 


in confinement (ss. 662-667); 
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b) statutory Tort earned "remission (Penrtentrary™ACty, “Resees 
1970, ch. P-6, ss. 22-24.2; Prisons and Reformatories 
ACES YRS SUCS LOT 0YV eens P=28 yy ss 5-74 


e} parole, Ancluding “day parole @FParoleRPActs {eK .SeCs (1970, 
CH P= 25-Sss.1OY 1Seosloye ros tand™ uy. A person who has 
been sentenced LO imprisonment £Or life without 
eligibility for parole for a specified number of years 
may not be granted parole until the expiration of this 
specified number of years; nor may he be granted day 
parole until the expiration of all but three years of his 
number of years of imprisonment without eligibility for 
parole (Criminal Code, s. 674). 

Release or reduction of sentence granted under these 
provisions Sis “condttional’” upon#compPiance **with "certain 
conditions. This promotes good behaviour among the inmates 
Since the latter would not wish their conditional discharges, 
probation orders, or parole, to be revoked, or to lose their 
days of remission, thereby increasing their CSrin SOF 
detention. All persons discharged in accordance with a 
probation order or on parole under the Parole Act are placed 
under supervision in order to ensure that they comply with the 
conditions governing their release, 

Another method that can be used to rehabilitate an 
individual who has been convicted of having infringed a law of 
Canada’ ts*. the granting= of a™freeWor ta econdtevonal” pardon. 
Such a pardon 1s granted by the Governor General under the 
royal prerogativer (Letters "Patent = constituting tne: Crtice of 
Governor’ General,”'1947,,, RVSwiG erst, "Appendex orl, Se Ar) Or 


by the Governor in.Councill under s. 683: of ‘the Criminal Code. 
It should be noted that where a person is given a free pardon, 


4G? — 


he is deemed never to have committed the offence for which he 
was convicted. If only a conditional pardon is granted, on the 
Other hand, this pardon, which normally takes the form of a 
commutation or remission, affects only the sentence: the 
conviction stands. It should also be noted that where an 
absolute or conditional pardon is granted under the preroga- 
tave loriitundersts., 26383 J ofmtheumsCriminal ‘Codey the? Criminal 
Records! Act,i\R.S.04.. 4970: (1st Supp) /vch.) 412,» provides" that any 
record of a conviction in respect of which a pardon has been 
granted and which is in the hands of a department or agency of 
the Government of Canada must be kept separate and apart from 
other criminal records, and that its existence and contents 
cannot be disclosed unless the Solicitor General considers 
this necessary for reasons related to the administration of 
justice, or the security of Canada or any allied or associated 
stateietsso, 6ieard 6:9), This. Actfialso>? provides sathat “in all 
fields under the legislative authority of Parliament, 
including government services and the armed forces, no 
employment application form may contain any question that, by 
its terms, requires an applicant to disclose a conviction with 
respect to which he has been granted a pardon that has not 
been revoked (ss. 8 and 9). 

Issuance of an absolute or conditional pardon is an 
exceptional measure. This is why Parliament passed _ the 
Criminal Records Act. The purpose of this Act, which applies 
to any person who has been convicted of an offence under a 
federal .statute,) tineludingixa person »‘convicted’ funder!’ the 
Juvenile Delinguents Act or a person who has been given an 
absolute, ores condtitiohnalssdischarge i(junder os. '662.1.-of= ithe 
Criminal Code and who is deemed not to have been convicted of 


the offence for which he was given this discharge, is to 
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remove the stigma resulting from a conviction as well as any 
negative social and economic effects such a conviction may 
have and thereby facilitate the rehabilitation of the person 
concerned. Accordingly, any individual who wishes to be pro- 
tected from the harmful effects which might flow from disclos- 
urersOf any. criminadsrrecord) impfthe . possession of adjifedenal 
agency or, in matters of employment, of his criminal back- 
ground may ask, after the expiration of a waiting period which 
runs from the date on which the sentence imposed terminated 
and which varies in length, depending on the circumstances, 
from one to five years, for a pardon under this Act. The 
Governor in Council may grant such a pardon to any person who, 
Since. ather datas Ofeahie conviction, has shown good behaviour 
(SSo3 254 Beianded) . Such a pardon not only removes any dis- 
qualification resulting from such a conviction under an Act of 
Parliament, but also obliges a federal department or agency to 
keep separate any record relating (tonthe offencesforn whaichsithe 
pardon was granted and prohibits disclosure of the existence 
and contents of such a record except in the circumstances men- 
tioned in the preceding paragraph (ss. 5 and 6). In addition, 
the Criminal Records Act provides that no employer whose 
activities come under the legislative authority of Parliament, 
including the federal government and its departments, agencies 
and services, may include in an employment application form 
any question that by its terms obliges the applicant to 
disclose the existence of a conviction for which he has been 
granted a pardon that has not been revoked (s. 8). 

It should be noted, finally, that the Canadian Human 
Rights Act prohibits any discrimination in matters of employ- 


ment or in the provision of goods and services, including the 


aay = 


provision of residential accommodation or commercial premises, 
against a person who has received a pardon under the Criminal 
Records Act, the Royal prerogative or the provisions of the 
Criminal Coden(Ssse 5-13 si420')% 


Article ITI 


In federal law, there is no imprisonment for failure 
topfulfil contractual "obligations:  -ThePonlyirights> the’ credi- 
tors of an insolvent person have are those they are given 
underetires Bankruptcy Acty a Re SeCo Lo 7 Oiach PiB-38% “ThisSaAct *pro- 
vides for the liquidation of an insolvent debtor's assets, but 
does not allow creditors to require his imprisonment. A per- 
son who has become bankrupt is, nevertheless, liable to im- 
prisonment if he has attempted to defraud his creditors, or 
committed any other act prohibited under the Bankruptcy Act 
Besteerco oll 7D serAs7i23)G “Se * 2732) ede othe “Criminal eCode 
CaS% <350 79855 9358 Sand S60)% 


Article. 12 


In federal law, with the exception of certain res- 
trictions authorized under paragraph 3 of this Article, there 
are no restrictions on an individual's liberty of movement, 
including his right to leave Canada and return. It should be 
noted, however, that liberty of movement has not received any 
generals statutoryS/recognPtion': Certain aspects of this 
liberty are nonetheless recognized in Canadian law. Thus, s. 
Aavajmoipethe Canadian (Bill (of YRighits Yelearly ‘states that: every 
"law of Canada" which would effect the arbitrary exile of any 
person shall be inoperative. Sinvlarly7 (es .90-4 Wotee'the 
immigration (Actin l976 7 SC. 1976477 pechs S2,irgivesCanadian 


citizens, Indians registered pursuant to the Indian Act, 
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R.S.C. 1970, ch. I-6, even if they are not Canadian citizens, 
and, generally, permanent residents (landed immigrants’ who 
have not lost their permanent resident status, but have not 
yet--acquired’ Canadian) -c1rtizenship) Stheimright) ueo, —retucne eto 
Canada after a stay abroad. 

This lack of express statutory recognition does not 
affect liberty of movement in any way, however, because, in 
Canadian law, anything not prohibited is permitted. 

The restrictions the federal Parliament has imposed 
upon liberty of movement are not only authorized under this 
Article but are also restricted in scope. These restrictions 
include’ the» conditions ¢thaty can sbestimposed) Under tel nA57, 
AS7+¢6, -45e?, 458) / (45959608 +S 608 ol, WiT52 PRES s-anded? PHAGE Athe 
Criminal Code on a person who has been released pending trial 
Or appeal,. those, that -can. be ‘attached to..ayiconditional edis= 
charge, issued sunder ‘si<662.) of’ ithe: rGode,onkttoga mrobation 
Order issued under s. 663, those that can be imposed under 
Ss. 10(1) ofthe "Parole: Act; R¢S.C.719707 26h) P= 2 SlonJantannece 


released upon conditions and those that can be imposed under 


Si.14(3).08 the AmmigrationvAct, }1976.0on A viisators 
ArticiletyT3 


With respect to the removal of a foreigner from 
Canada, a distinction must be made in federal law between, on 
the one hand, persons who entered Canada without complying 
with the rules governing the admission of immigrants and visi- 
tors, Or persons who, having lawfully entered as immigrants or 
visitors, do not comply with the rules governing their stay; 
and, on the other hand, those persons who, although generally 


having no right to be in Canada, have obtained an entry permit 
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from the Minister of Employment and Immigration. 

Under ithe immigratvonlAct;©1976,°S.cloMre76=777 eh. 
52, any foreigner staying in Canada other than under a Minis- 
ter's entry permit, can be removed from Canada only on the 
grounds specified in the Act (s. 27) and in accordance with 
the procedure stated therein (ss. 29-36; ss. 39-42; ss. 70- 
85). This means, in practice, that a deportation order or a 
departure notice can be issued against a foreigner in Canada 
Only after an inquiry by an adjudicator has been held in the 
presence of the person concerned, wherever this proves practi- 
cable) ts. 129 Cb is At, thasswvinguiry, ‘whieh must De held *in 
camera, but which observers may attend if such attendance is 
not likely to impede the inquiry (s. 29(2) and (3)), the per- 
son facing removal may be represented by a solicitor or by 
counsel of his choice who may not be a solicitor; and he will 
be given the opportunity to be heard (s. 30). Furthermore, 
where an adjudicator issues a deportation order or a departure 
notice against that person, the members of his family who are 
dependent upon him for support with the exception of Canadian 
citizens and permanent residents of eighteen years of age or 
more, may also be included in the deportation order, but only 
if they have been given the opportunity to be heard at an 
inquiry) i(S.o33;alIimmigrations Regulations,® (1978, 'SOR/78=172, 
Bs «20s 

It should be noted that with respect to persons 
engaging in certain activities, a special procedure may, in 
some instances, be used to bring about their removal from 
Canada. Thus, where the Minister of Employment and Immigra- 
tion and the Solicitor General are of the opinion, based on 
security or criminal intelligence reports the disclosure of 


which would be injurious to national security or to the safety 
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of persons in Canada, that a permanent resident has engaged in 
or will engage in certain activities authorizing recourse to 
those proceedings, they may ask the Special Advisory Board to 
conduct investigations to determine whether use of this spe- 
cial procedure is justified and also whether the person con- 
cerned should be deported. li; feaiter’ hansanquirys hed si 
camera, during which the person with respect to whom a report 
has been made has been able to present evidence, to be heard 
personally or by counsel, and to have testify on his behalf 
persons who are likely to give material evidence, the Board 
recommends deportation in its report, the Governor in Council 
may make a deportation order against that person (Immigration 
Bet ewk9 7614 ts... 640): 2 Likewise, when the inquiry concerns any 
person, other than a permanent resident, the Minister of 
Employment and Immigration and the Solicitor General may sign 
and, faleicwith, the adjudicator Vat certificatemstating that ean 
the opinion of the Minister and the Solicitor General, based 
on «security or/(criminaliwaintell igencesgréports “irecei ved Tand 
considered by them, and which cannot be revealed because of 
thesmeéeed stos\protecityi the b sourcess*of Sithisitin forma trom,7 the 
person concerned is engaging in, or will engage in, certain 
prohibited activities. This certificate may not be called 
Lntes t’'quesition @f( senso ItsGrekiectas 1s} to. soblagevimthe 
adjudicator to issue a removal order, and, in practice, Mit 
renders valueless any evidence presented by the person 
referred to in the certificate. 

The Immigration Act, 1976 provides that permanent 
residents and persons in possession of returning residents 
permits may appeal to the Immigration Appeal Board from any 
removal order issued by an adjudicator; persons who have been 


recognized in Canada as refugee but who are not permanent 
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residents and individuals who are in possession of valid visas 
but who have been refused entry into Canada can also appeal to 
the Board against a removal order made against them under the 
ACite desl See trlads) igs This Act also provides that any person who 
claims that he is a refugee and against whom an adjudicator 
may issue a removal order or a departure notice if he has been 
determined by the Minister of Employment and Immigration not 
to be a refugee may, after the Minister has made such a 
determination, appeal to the Board for a redetermination of 
has «StatuswaibSss. 455004 6nand 7-0) The Immigration Act, 1976 
also provides that anyone who is not satisfied with a decision 
of the Board may appeal to the Federal Court of Appeal, with 
leave of that Court, on any question of law and from there to 
the Supreme Court of Canada, with leave of that court or of 
thes Federal, Court..-ofisAppeal. (dmmigrationsAct~ 119767 asa) 84; 
Federal sCourtAct, R.S.C.,.1970,,..ch.. 10,(2nd.suppia)), <Si- Bae2 ) 
reeks bow deo as Bem Finally, it should be mentioned that persons who 
are unable to exercise a right of appeal to the Board, such 
as, for example, a permanent resident against whom the special 
procedure described in s. 40 of the Immigration Act, 1976 was 
used, may apply to the Federal Court of Appeal under s. 28 of 
the Federal Court Act to have any decision made against them 
reviewed and set aside. They may even appeal to the Supreme 
Court. ‘of .Canada--from any decision, ,of.the Federal. Court. of 
Appeal with leave of the latter or of the Supreme Court itself 
(Federal Court" Act, rs .+3)(2),14and Gap.) 

Generally, the provisions of the Immigration Act, 
1976 regarding the removal of foreigners staying in Canada, 
Other than under a Minister's permit, do not conflict with the 
rights conferred under this Article. However, an exception 


could result from use of the special procedure found in s. 39 
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in a case where the act resulting in expulsion is purely 
criminal and has no political connotation, for it is not clear 
whether the exception of national security mentioned in the 
Covenant is sufficiently broad to cover non-political crimes. 
Avholder .of eriMinister ts) permit; that. is, as person 
who would not normally have the right to be in Canada but who 
has been authorized to stay for a period not exceeding twelve 
months by the Minister of Employment and Immigration, who, in 
Order to do so, used the discretionary power granted to him 
Undert si voce hbo Aand'! (3) sof the IntigrationsAct, 1976 yamay 
remain in Canada for the period of time specified in the 
permit unless the Minister uses the discretion he possesses 
under s. 37(4) to extend this period or to cancel the permit. 
If the Minister cancels a permit or refuses to extend it after 
it expires, the permit holder must leave Canada without being 
able to use the right of representation +recognized by this 
Articlesto£ “the Covenant. However, this procedure does not 
seema tO conElict. swith? thei provisfonsiAcot thar Yl Mrticie. 
Although he is in Canadian territory, the permit holder is not 
in Canada pursuant” to the’ general provisions’ of the 
Immigration Act, 1976. He <als’“in’ Canada, .purstant’ to the 
discretionary power granted to the Minister under the Act. 
His stay in Canada is, accordingly, the result of the Minister 
exercising his discretionary power rather than of the 
procedure ordinarily governing entry into and stay within 
‘Canada set out in the Immigration Acts = 19767. The length of 
his stay is also subject to the Minister's discretion. These 
are facts of which anyone who agrees to come to Canada 
pursuant to a Minister's permit is aware and accepts. 


Moreover, as Spence J. held, speaking for the Supreme Court of 


Canada in Minister of Manpower and Immigration v Hardayal, 
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CHOTS) , Ae SECS 4707. at 2pS0478)° the ‘Minister Ws authorized’ to 
issue permits because "Such power was, in the opinion of 
Parliament, necessary to give Prem bi Poy to the 
administration of the immigration policy" and one cannot 
"conclude that Parliament intended that the exercise of the 
Dower Des subjectuctor any ~sucth: i wight “of* ‘a* fair > hearing." 
Accordingly the Government of Canada is of the opinion that 
the treatment afforded to the holder of such a permit does not 
Offenag “against. 2 Artvelé+,13°%ot tthe “Covenants ‘Purther’, ~the 
Minister cannot abuse his discretion. In the above-mentioned 
decision, Spence J. clearly indicated, at page 479, "that in 
exercising what .. . iS an administrative power, the Minister 
ieecvedgu tred] to. pact. faiviy Sand" for ‘a’ proper .motive-and, his 
failure to do so might well give rise to a right of the person 
affected to take proceedings under s. 18(a) of the Federal 
Court’ Act": 


Article 14 


This Article accords to every person appearing 
before the courts a number of rights the purpose of which is 
to ensure that justice in both civil and criminal matters will 


be done equally and fairly. 


Paragraph 1: Canadian law expressly gives indi- 
viduals equality before the courts (Canadian Bill of Rights, 
SSeu0l6b) «and, :2.¢e)..and o.6)) and, ain -craminal,proceedings, «the 
right to a public trial before an independent and impartial 
Peibunales (Canadian Badd» ofp RIGHESH 4, Siap 2ht )\ is Lt eshouldesbe 
noted that although. the right. to a public trial is one of. the 
fundamental features of the Anglo-Canadian legal system, in 


Civad assiwell-as onan criminal matters: (~.Scott, vi (Scott, «(1913) 
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A.C. 417), this right is nevertheless not absolute: in some 
cases, which this paragraph allows for, the public may be 
excluded from a hearing. At the federal level mention should 
be made of the following legislative provisions: the Criminal 
Code, ss. 441, 442 and 465(1)(4j); the Juvenile Delinguents 
ACE, ARs Scie al 9710 pa Chg slam 3 Seep 2 top khiGe Ot bie vale oeoretcen et) 
BS el eel OO pe Chie gO> 38S. Al.) s 

The present paragraph also guarantees the right to 
be tried by a competent tribunal in both civil and criminal 
Matters. At. the federal, devel, the, .appointment. puoeessimic 
aimed at ensuring the competence of judges. #&Thuss, sso3so0fathe 
wudges: AGE, RwiS.C sel 97 0jeeCh.« w= | pe DrOVIdeS.. thaty. Mic) person 
LS peligible.. to,.be. appointed.a judge of a superior court 
(including the Supreme Court of Canada or the Federal Court), 
circuit or county court in any province or territorypeunhess. « 
sss he is a, barrister .or advocate. .of at. leaststeneayears 
Standing at the bar of any province or territory... Moreover, 
if a federal judge appears to be incompetent, biased, or 
otherwise incapable of carrying out his office, the Judges Act 
authorizes an inquiry by the Canadian Judicial Council which 
can result in the removal from office of the said judge (ss. 
39 to 43; see also British North America Act) JaAs6y ,erOs oat 
NCH OY gis SRE COME RN GORA Gm 

Finally, there exists no restriction in the laws 
enacted by Parliament which prohibits the rendering in public 
of judgments in civil and criminal proceedings instituted 
under these laws. There is, however, one partial exception to 
taser erg In prosecutions under the Juvenile Delinquents 
Act, the identity of a child accused under this Act cannot be 


divulged in any newspaper or other publication, save if the 
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juvenile court grants leave to do otherwise (s. 12(3) and 
(4)_).. . JALS .restGiction «is designed. to» protectsachildren«and, 
as such, is allowed under the Covenant. 

In addition to making judgments public, judges 
generally add reasons to their judgments and these are public. 
One exception, however, arises with respect to certain trials 
held -under *“the’ Official. “Secrets. Act. Though judgments 
rendered against persons charged under that Act are made 
public, the reasoning behind such judgments may be kept 
secret, if based on evidence which warranted a court to issue, 
at. the request of the Crown, an,order excluding the public or 
DabtAOt ALie.rom as1: Of part, or ‘the.trial (s...14(2)). Such 
secrecy may not be necessary if the reasoning behind a 
judgment is worded in such a way as to avoid direct reference 


to the content of confidential material. 


Paragraph 2: In Canada any person charged with an 
offence created under a federal enactment is "deemed not to be 
guilty of that offence until he is convicted thereof" (Crimi- 
nal Code = 7 oO CL ray’ )s For a person to be found guilty, the 
prosecution must prove his guilt beyond a reasonable doubt. 
This common law rule, which has never been codified, requires 
that the prosecution prove, beyond a reasonable doubt, the 
existence of the elements which constitute an offence, actus 
weussand, HCxcéepewror "strict a laollegty- oftences, mensi‘rea. “As 
a rule, once the parties have presented their evidence, the 
accused will be acquitted if there exists in the mind of the 
court, or the jury, reasonable doubt as to his guilt, whether 
this doubt results from the insufficiency of the evidence 
adduced by the prosecution or from the evidence of the ac- 


cused. Finally, under s. 2(f) of the Canadian Bill of Rights, 
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any law of Canada which deprives "a person charged with a 
criminal offence of the right to be presumed innocent until 
proved guilty according to law" will be declared inoperative 


by the courts. 


Raragnaphi se Most, of. rthe nights’ lasted sans hac 
Paragraph, in so far as they are within the jurisdiction of 


Parliament, are specifically recognized in federal law. 


Sub-paragraph a: THe. eight. Of Aawoercen 


charged with a criminal offence to be informed promptly, and 
in detail, of the nature and cause of the charge against him 
is recognized in the Criminal Code (see, supra, Article 2o7 
paragraph 2). Mention should also be made of s. 2(c)(i) of 
the. Canadian Bill of Rights. This, section provides that no 
law of Canada shall be construed or applied, on pain of being 
declared inoperative by the courts, so as to "deprive a person 
who has been arrested or detained of the right to be informed 
promptly of the reason for his arrest or detention". 

Finally, although no law of Canada expressly gives a 
person the right to be informed, at the time of his arrest, in 
a language he understands, of the charges against him, at the 
very least, the right to an interpreter which he is given in 
federal law (see infra, Article 14, paragraph 3(g)) implies 
that he will be informed, when brought before the court, of 


the charges in a language he understands. 


Sub-paragraph b: Any person who is’ charged 
with having violated a statute passed by Parliament has the 


right to make full answer and defence to this charge, whether 
he is being prosecuted by indictment, or by summary conviction 
(Crimrnalecode, ss. 502, 577(3) and Ord COPONe ike The: right «to 


make full answer and defence implies that the accused must 
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have adequate time and facilities for the preparation of his 
defence and to communicate with counsel of his own choosing. 
In this context reference ought to be made to R v Talbot, 
(1966) 3 C.C.C. 28, where Owen J.,in a judgment rendered on 
behalf of the Quebec Court of Appeal, quashed a conviction and 
ordered a new trial because the accused, or rather his lawyer, 
had not been given sufficient time to prepare his defence with 
the sresult ,that’ the accused+had not +had-the.«right.to a fudl 
defence. iisecshould galso besnoteds ithawnasese2(c) (1). of i the 
Canadian Bill of Rights protects the right of any person who 
has been arrested or detained to retain and instruct counsel 


without delay. 


Sub-paragraph cc: The right to be tried 
without undue delay is not recognized in federal law. 


Moreover, Since the majority decision of the Supreme Court of 
Canada. 11 ROULKe Verlhne-Ouecn,-—( 19/7) 35. C.C.C. (2d) 129, the 
courts have no longer been able to rely on the theory of abuse 
of process to suspend proceedings which might cause prejudice 
to an accused owing to undue delay in the conduct of the 


prosecution's case. 


Sub-paragraph d: The right of an accused to 
be tried in his presence and to defend himself in person, or 
through legal counsel of his own choosing, is recognized in 
Son 405; 400 Re 406, Uz and O77 Of "che Criminal Code in” the 
Casee Or indictable ofrences, and in ss. 735(2) and 737(1)° and 
(2) in the case of summary conviction offences. However, 
under s. 431.1 of the Criminal Code, any accused who absconds 


during the course of his trial is deemed to have waived his 
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right to be present at his trial. The Court can then continue 
the ‘trial and ‘proceeds’ "tora -judgment* “and, “if Tre"r mds —tne 
accused guilty, imposes a sentence on him in his absence or, 
again, it can issue a warrant for his arrest and adjourn the 
trial to await his appearance. If it follows the latter 
course of action, it can resume the proceedings if it becomes 
Satisfiied’*that’ resis *no“longer in? ‘the “interest of -Justice™to 
await the appearance of the accused. Should an accused be 
tried in his absence, his counsel, if he has retained one, may 
continues to's.act. ton. this behalty Pinally)) Artes shouldi= be 
mentioned that should an accused abscond, the Court may draw 
an adverse inference from this fact. Further, * “in 7/stummary 
conviction proceedings, section 738(3) of the Code allows for 
ex parte proceedings in cases where a defendant does not 
either personally, or by counsel, appear, after having been 
advised, within a reasonable time period before his trial was 
to take place, of the place and time where it was to be held 
in an appearance notice issued to him and not later revoked by 
a justice, or in a summons to appear served upon him; this 
section also allows for ex parte proceedings where the 
defendant does not appear for the resumption of a trial 
previously adjourned. 

There, is »no. provisions sof general. application .in 
federal slaw srecognizing. the, .righty,» to~mlegad assistance. 
However, persons charged with having infringed a criminal 
provision under federal law may, in the case of the majority 
of such offences, take advantage, throughout . Canada; of 
provincial and territorial legal aid programs where they meet 
the eligibility requirements established by the provinces and 
territories. This assistance is available primarily because 


Parliament has approved funds which enable the federal 
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government to subsidize these programs. Moreover, under the 
Criminal Code, any court exercising an appellate jurisdiction 
except the Supreme Court of Canada and, in prosecutions by 
Summary conviction, a court before which a decision is being 
appealed by way of stated case, may assign counsel to act on 
behalf£,of. an accused, who, is, a party «to an appeal, or to pro- 
ceedings. .preliminary® or incidental to an appeal, if this 
appears desirable in the interests of justice and if it 
appears that the accused does not have sufficient means to 
provide himself with legal assistance (ss. 611, 755(1) and 
beded: (2) ) cg 


Sub-paragraph e: In federal law, an accused 
can examine, or have examined, the witnesses against him and 
obtain the attendance and examination of witnesses on his 
behalt., .this. criolic 1s) recognized invss.=460 -*502, S773) “and 
625 to 643 of the Criminal Code in the case of prosecutions by 
indictment and in ss. 460, 737 and 625 to 643 in the case of 
prosecutions by summary conviction. Thre Crave. 1s al so wpro— 
tected bys. 2(e) “and (f£)" of the ‘Canadian? Bill ‘of ‘Rights which 
provides that any law of Canada that is construed or applied 
so as to abrogate, abridge or infringe the right of a person 


to a fair hearing is inoperative. 


Sub-paragraph_ f: In all cases where an 
accused is present in court and does not understand the 


Tanguage’ “Used. fey” eithesa:court ,- Ne:> shaSa-;thes. right. to .an 
interpreter, whether or not he is represented by counsel. The 
accused must be both physically and mentally present in court, 
and this is impossible if he does not understand the language 
in which the proceedings are taking place. Refusal to provide 


the accused with the assistance of an interpreter for an 


e164 = 


essential part of the proceedings in a _ prosection by 
indictment or by summary conviction constitutes an 
infringement of this right and would allow him to appeal any 
CONVIiCELONS In such a case, the accused could also invoke 
S. 2(g) Canadian Bill of Rights to have any decision made in 
his case quashed. Under this section "no law of Canada shall 
be construed or applied so as to .. . deprive a person of the 
right to the assistance of an interpreter in any proceedings 
in* which! fhe © is’ ©involvedicor ®in which) he 91s . a party “OL a 
witness, before a court, commission, board or other tribunal, 
if he does not understand or speak the language in which such 
proceedings are conducted" (Rov \Reale)< (974 i 35 Ce Cre aa) 
345 (Ontario Court of Appeal), upheld by the Supreme Court of 
Seba Fee Noire Cann (lS AS tw Wik Oe ond CAR ml eis Bee Als 

Further, Parliament has recently amended the Crimi- 
nal Code so as to provide a procedure for obtaining trial of 
an accused by a justice of the peace, a magistrate, a judge or 
a judge and jury, whichever is appropriate, who speak the 
official language of Canada, either English or French, that is 
the language of the accused or, where the accused's language 
is not one of the official languages of Canada, who speak the 
official language of Canada in which the accused can best give 
testimony (ss. 462.1 - 462.4). These sections have not yet 
been. proclaimed .ian force. However, for each province or 
territory, such a proclamation is expected to be made in the 
near future; namely as soon as there can be an effective 


exercise of the right granted by these sections. 


Sub-paragraph g: Lhe, Cignts Of, a. (De rson 


charged with an offence not to be compelled to testify against 
himself is recognized by the English common law respecting 


evidence in criminal proceedings as incorporated into federal 
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law by s. 7(2) of the Criminal Code as amended by s. 4(1) of 
Lie Canadanay LOCNCE JAC, Aso. Got OFU pacha Pes 0... STOOLS right »1s 
also given more limited protection in s. 2(d) of the Canadian 


Bitty Ob Rights... 


Paragraph 4: A child under the age of seven years 
can never be convicted of an offence (Criminal Code, s. 12). 
The same is true of a child who is seven years of age or more, 
but under the age of fourteen, unless it is established beyond 
a reasonable doubt that he was competent to know the nature 
and consequences of his conduct and to appreciate that it was 
wrong (Graminar “Codes‘t-s.  W3-)4 Finally, no male person under 
the age of fourteen can be charged with the crimes of rape, 
attempted rape, incest or sexual intercourse with a female 
person under fourteen years of age (Criminal Code, s. 147). 

Furthermore, to ensure that the care, supervision 
and discipline which a child found to be a juvenile delinquent 
by a juvenile court receives are as similar as possible to 
those he would receive from his father and mother and that, as 
far as possible, every juvenile delinquent is treated not as a 
criminal, but as a misguided child in need of assistance, en- 
coOuragement and help, Parliament passed the Juvenile Delin- 
Guents, ACh A -ReGSwllsr LOO Chia Jes, bss} 34 29eand: 389. This Act 
is in force throughout Canada, except in Newfoundland where, 
for constitutional reasons, it does not apply. That province 
has its own legislation. 

Save for the case of children, apparently or actual- 
ly over the age of fourteen, charged with offences that are 
indictable offences under the Criminal Code or any other fed- 
eral statute, and whose cases are heard by the regular courts 
because a juvenile court holds that this is in the interest of 


the child and of society, children who are charged with having 
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committed an act which is an offence under a federal, provin- 
cial or territorial statute or a municipal by-law made under a 
Provincial or territorial statute when they were under the age 
of sixteen, or under the age of eighteen depending on the 
Province or territory where that act was committed, may be 
brought before a juvenile court and be subject to a special 
set of rules for which provision is made in the Juvenile 
Delinquents; "Act (ss 702.1 )2h(chi bavi tanga (2 hi, eau andy Sin Under 
the Juvenile Delinguents Act a child who is adjudged to be a 
juvenile delinquent may be committed to the charge of an in- 
dusthi alieschool Sts a6 20,GIM) (aay) ets) This is the most drastic 
punishment provided for by this Act. In practice, however, a 
child who is brought before a juvenile court would not be com- 
mitted to the charge of an industrial school, the court pre- 
ferring to make use of less drastic means to attain the aims. 
Thus it may, at any time before it renders judgment, postpone 
the hearing sine die (s. 16) or may,” after deciding. that..a 
child is a juvenile delinquent, 

"a) suspend final disposition; 


b) adjourn the hearing or disposition of the case 


from time to time for any definite or indefinite 
period; 


c) impose a fine not exceeding twenty-five dollars, 
which may be paid in periodical amounts or other- 
wise; 


d) commit the child to the care or custody of a pro- 
bation officer or of any other suitable person; 


(1) A juvenile court may send any child to an industrial 
school. However, it cannot send a child apparently under 
the age of twelve to such a school unless, having tried 
other means of reforms provided for by the Juvenile 
Delinquents Act, it considers it necessary in the best 
interest of the child and of society to provide for his 
commitment to an industrial school (s.25). 


- 67 - 


e) allow the child to remain in its home, subject to 
the visitation of a probation officer, such child to 
EGDOLE "EO “they court ior tO the probation officer as 
often as may be required; 


£) cause the child to be placed in a suitable family 
home as a foster home, subject to the friendly 
Supervision of a probation officer and the further 
order of the court; 


g) impose upon the delinquent such further or other 
conditions as may be deemed advisable; 


h) commit the child to the charge of any children's 
aid society, duly organized under an Act of the leg- 
1s lature* "of the = province’ “and »=approved “~=by “the 
lieutenant governor in council, or, in any munici- 
pality in which there is no children's aid society, 
to the charge of the superintendent, if there is 
one. -S.0220(1)4<a) to. dh) din 


In conclusion, we should point out that a juvenile court can 
summon back before it any child over whom it has retained 
jurisdiction after declaring him to be a juvenile delinquent 
and upon whom it has imposed a punishment under s. 20(1) until 
the child reaches the age of twenty-one. If it wishes, it may 
either reduces the punishment it has imposed on him or impose 
a harsher one on the basis of the child's behaviour since his 
conviction. If it decides to impose a harsher punishment, it 
May order that any young offender who is over the age of 
fourteen and who is accused of committing an act which is an 
indictable offence under the Criminal Code or any other law be 
proceeded against by indictment before the ordinary courts so 
that he may be tried for the offence of which it had already 
conyicted, him.iss.420(3).,and.(4)}4and.21)% 

It should be noted, finally, that the Juvenile 
Delinquents Act does not repeal the provincial or territorial 
statutes relating to the protection or benefit of children 
(s. 39). Accordingly, where the appropriate authorities in a 


province or a territory consider that it is possible to deal 
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with a child's case under these statutes rather than under the 
Juvenile Delinquents Act, they may take advantage of the provi- 
sions of these statutes in order to ensure the welfare of the 
child. However, if the appropriate authorities in a province 
or a territory decide to bring proceedings against a child 
under the Juvenile Delinquents, Act,,..and sifs*the.icase, is. heaxd 
by the juvenile court of a province or territory ,sebhe Juvenile 
Delinguents Act does not totally exclude the use of provincial 
Of tervitorial slawe an 2such. av cases Tiusy> "aice neaachilduhas 
been found guilty of an act that is not an indictable offence 
under the provisions of the Criminal Code and has been 
declared a juvenile delinquent under s. 20(1) of the Juvenile 
Delinquents Act, he may be dealt with either under a provin- 
Glal Jopeteuritorials statute ver Junder fthetsuvenile Delinguents 
Act, as may be deemed to be in the best interests of the child 
(s. 39). Moreover, where a juvenile delinquent has been dealt 
with under the Juvenile Delinquents Act and 2a "Sudgertoc£ Vthe 
juvenile court has issued an order under s. 20(1) of that Act 
committing the Child to a children's aid society, a super- 
intendent of child welfare or an industrial school, that child 
may be dealt with under a provincial or territorial statute if 
the secretary of a province or territory so orders. Whenever 
such an order is made, a child becomes subject to provincial 
law; he no longer falls within the jurisdiction of the 
juvenile court with respect to the offence for which he has 
been convicted, although that court retains its jurisdiction 


respecting any new offences the child Mignc* cOnmre’ (Storrs 


Paragraph 5: In criminal proceedings any person who 
is convicted of an offence, found unfit to stand trial on ac- 


count of insanity, or found not guilty on account of insanity 
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May appeal the verdict. Sections 601 to 624 of the Criminal 
mode sGivezany- person -—who;, On’ account: Of insanity, “1s unfit )to 
stand trial or has been declared not guilty the right to ap- 
peal the verdict, whether he has been prosecuted by indictment 
Or by summary conviction (see in particular Criminal Code, 
S's..-00 31-2)2 ‘and’ 620)..." “Inthe -case'tof ‘decisions which’ do not *in- 
volve any verdict based on the accused's insanity, ss. 601 to 
624 of the Criminal Code govern the appeal procedure in all 
cases where the person has been prosecuted by indictment, 
whereas ss. 747 to 771 of the Criminal Code and s. 41 of the 
DUDECMEP COUDL AACE Pab soe. LL970%7 "ch. 5-19, “govern sthe appeal 
procedure in cases where a person has been prosecuted by sum- 
Mary conviction. 

In certain cases the right of appeal is governed by 
special statutory provisions. Thus, persons found guilty 
under » the Juvenile Delinquents Act, »R.SsC. 1970, » che <J-3% 
whether they are children charged with an offence under a fed- 
eral, provincial or territorial statute or adults charged with 
having committed acts likely to contribute to juvenile delin- 
quency (ss. 33 and 34), have, in all cases where the appeal is 
considered necessary on grounds of public interest or for the 
due administration of justice, a right of appeal that can be 
Sxercised spursuant..to »the. provisions=cot. 1c... 957 Of “this -Acts 
Finally, an appeal may be brought to the Supreme Court of 


Canada in the circumstances and conditions set out in s. 41 of 


theysupreme Court. Act. 


Paragraph 6: Each province is responsible for the 
application of the Criminal Code in its own territory and 
prosecutes any person committing an offence against its provi- 
sions’ The Attorney General of Canada acts as prosecutor in 


the provinces only in proceedings brought under a statute 


other. than. thes Criminals. Code. In the Northwest Territories 
and in the Yukon, the Attorney General of Canada acts as pros- 
ecutor, with respect | to.acts.or, omissions. which» infringe. not 
only ,the>.provisions}of sthewCriminale@ode,; » but palso. ofniother 
fCederalustatutes (i CUniminal. Codeg ssi (Attorney General)). It 
should be noted that in the Territories the Attorney General 
of Canada is, at present, the only person authorized to bring 
proceedings for breaches of the territorial ordinances on be- 
half of the Territorial governments (Department of Justice 
INC By, Rist. Cine OF OU pare i Zaye San ee Dulce ee NG) Gh) ele. However, lawyers 
employed by the Territorial governments are authorized to 
bring, as agents of the Attorney General of Canada, proceed- 
ings against persons who infringes certain-atenGitormiod ordi 
nances, such as those concerning workmen's compensation and em- 
ployment standards. 

There iS no provision in federal law to award com- 
pensation to persons convicted as a result of a prosecution 
brought by the Crown, in, right .of Canada. if their conviction-is 
Subsequently quashed, or if they are subsequently pardoned, on 
the grounds that a new or newly discovered fact shows 
conclusively that there has been a miscarriage of justice. 


Any compensation they may receive from the Crown in right of 


Canada is purely ex gratia. 


Paragraph 7: In federal law, a person who has al- 
ready been acquitted or convicted for an offence may not be 
tried or punished again for the same or a similar offence. To 
avoid a. new. trial, that.person May use the defences of autre- 
fois acquit or autrefois convict. These pleas are based, with 
respect, to ,offences. that, are. «prosecuted. on .indictment,-~.on 
SS 45355 -tOD38 vy Ofer then) Cr iminadseGode pmandssin ethe icasaksot 
offences that are prosecuted on summary conviction, on common 


law (the use of which is authorized in this case bys .2:7 (3) vot 


7) ee 


the Criminal Code) and on s. 743 of the Criminal Code. A 
person who has been acquitted or convicted at an earlier trial 
for a given offence, or who might have been found guilty of 
this offence if there had been sufficient evidence, may use 
bheydefencemof autreforsiacquibi onwautrefois yconvict if “atha 
later date he is charged with either the same or a similar 
offence. 

The rule that a person may not be convicted twice 
for the same offence may, however, not apply if Parliament so 
provides. In this. context we should mention s.20(3): of . the 
Juvenile Delinguents Act, R.S.C. 1970, ch. J-3. This section 
enables. aij uvenile scournt;minwald «cases, where) it oretains its 
jurisdiction over a ehikd, G2 ctopereviewlnaadeciszonm. whichsadt 
has previously rendered and, as a result of this review, to 
order any juvenile delinquent over the age of fourteen years 
who had been "charged" before it with an indictable offence to 
be proceeded against by indictment in the ordinary criminal 
courts, and this at any time before he reaches the age of 
twenty-one, notwithstanding the fact that the said court may 
previously, and for the same offence, have taken other 
measures against the child. In Rv Olafson, (1969) 4 C.C.C. 
3h6 pethei Courtwof Appeal cofpmBritishs:Columbia, held that-a prea 
of autrefois convict, entered by a child whom a juvenile court 
hadasundery s.0e20 6a), Bsent | totrthe greqular-.criminal scourts, 
could not stand, because this section clearly authorizes such 
acti Ol. 


1) A juvenile court may not review a decision it has pre- 
viously made if the secretary of a province or of a ter- 
mitory issues an order)to the. effect that any child .ad- 
judged to be a juvenile delinquent under s. 20 of the 
Juvenile Delinguents Act and referred to a children's aid 
society, a superintendent of child welfare or an indus- 
trial school must be dealt with under provincial or ter- 


ritorial legislation (Juvenile Delinguents Act, s. 21). 


we Dp 


We should also mention that» under s. 11! %0f the 
Criminal Code, if an act or omission constitutes an offence 
covered by more than one federal Statute, the person who does 
the act or makes the omission "is, unless a contrary intention 
appears, subject to proceedings under any Of ‘those Acts , but 
is not liable to be punished more than once for the same of- 
fence". In Kienapple v The Queen, (1975) 1 S.C.R. 729, Doré v 
The? Queens, ’NCl975) “IOS Cer. 736,° Coté v’ The’ ‘Queen, (1975) 1 
S.C.R. 303 and The Queen v Lover: and *Blowin ; (297s) S2r “Neer 
181, the Supreme Court of Canada went even farther and stated 
that, while a person may be indicted on two or more distinct 
offences resulting from the same act or series of acts, he may 
be convicted in such a case of only one offence. Therefore, 
1f a person is indicted on two or more charges resulting from 
the same act, he may be convicted Only on the most serious 
charge which the Crown succeeds in proving. If he is 
convicted of more than one charge, he may, because “of ss 7(3) 
of the Criminal Code, use the common law defence ODMESS 


judicata to have all, except the most serious conviction, set 
aside. 


Article 15 


There 1S no consti tuctonal on Statutory provision in 
Canadian law which expressly prevents Parliament from enacting 
retroactive legislation. However, in Anglo-Canadian law there 
is ja’ rule ot tinterpretation whereby a statute is presumed to 
have no retroactive effect unless there is express provision 


to the contrary, or unless this can be deduced by necessary 
implication. 
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Although Parliament has the power to enact legisla- 
tion with retroactive effect, such statutes are always regard- 
ed, in the Anglo-Canadian legal tradition, as being contrary 
to the general principles governing the conduct of public af- 
so Bg Such legislation is the exception, rather than the 
rule. The general rule is that Parliament, although it has 
the power to enact legislation with retroactive effect, will 
not use this power to create new offences or to increase the 
penalties for existing offences. Since Canada has ratified 
the Covenant, it is doubtful that Parliament would enact leg- 
islation contravening the provisions of Article 15. 

Federal law provides that if after an offence is 
committed, but before a penalty is imposed, a statute creating 
an offence is repealed and replaced by a new statute which im- 
poses a reduced or mitigated penalty for the same or a similar 
offence, any penalty, for an offence committed under the 
repealed statute, if imposed after the repeal, is to be re- 
duced -OT emi tigated’ accordingly, (Interpretation, Act, R.S.C. 
PIU (Clic Lacs) tiSie USO es) x However, there is no generally 
applicable statutory provision which would enable a person 
convicted of an offence to be given a reduced penalty if, fol- 
lowing his conviction, a new statute provides a lighter 
penalty for the said offence. In cases of this kind, persons 
already convicted may benefit from such a reduction only if 
this is expressly provided for in the said statute. Thus, 
when the death penalty for ‘non-military crimes was abolished 
by §6theoiCriminal bolLaw!cAmendmentehbAct © (Nom 295.2% 1976 , “Sec. 
LOW 45 -hba yen. ybOS>) Parliament yprovided ines. 25 ofS the’. Act 
for the commutation of all death sentences already pronounced 


but not yet commuted. 


BG fe — 


When a statute reduces the penalty provided for an 
offence, but does not provide that this reduction will sapply 
to persons already convicted of the said offence, these per- 
sons, although they do not benefit from an automatic reduction 
of the penalty, may obtain a reduction in the penalty if they 
are given a pardon, either by the Governor in Council under 
S. 683 of the Criminal Code, or by the Governor General under 
the royal prerogative. They may also, when they are eligible 
for full, parole, that is when they have served that, part of 
the prison term which an inmate must serve for a given type of 
offence before becoming eligible for full parole, petition the 
Parole Board for such parole. in such a case... the, Tactiithat. a 
statute reduces the penalties for an offence, without provid- 
ing for a reduction in sentence for those persons already con- 
victed of the said offence, may affect the Board's decision. 
It should be noted, however, that the Board grants a full pa- 
role only if it feels that an inmate has derived the maximum 
benefit from his imprisonment and will not pose an undue risk 
EO, SOCIGLyY (ParolesAct , 7.9 .C. 1970, sch uP—2) sc. 19 Cli alarane 
L0(1)(a)3_ Parole, Regulations, SOR/78-428, (ss. 4-8 Criminal), 
Code, ss. 669-674). 


ALCGrecle *16 


The snight to arecognitionsas, aspersom ibefore, ‘thei ikaw 
which this Article recognizes as inherent to all individuals 
is, i thes raghte.to shaves rightsscandrctovassume joblalgatd ons pian 
other words to be the subject of rights and obligations. This 
principle ais .pant lofhitederalsekaw: Every person to whom 
federal, legislation sand) the'’ rights: and «prerogatives of ‘the 


Crown in right of Canada apply must be considered a person be- 
fore the law. 


Article a7 


As a result of Canada's accession to the Covenant, 
the federal Government undertook, under this Article, to 
recognize an individual's right to his privacy and reputation. 
Phisti right ?+isnot= absolute;) it may “be subject to certain 
restrictions as long as these are neither arbitrary nor 
illegal. It should be mentioned, for example, that the 
interception of private communications by means of “an 
electromagnetic, acoustic, mechanical or other device and the 
carrying out of a search may be authorized under the Criminal 
UNdSiElGss? FIP SET et! e-seq st: see ~443=444) and” ~- that.” ‘the 
administration of a penitentiary can censor inmates' 
correspondence and supervise the visits they receive 
(Penitentiary Service Regulations, SOR/62-90,) ss 2.18). 

Parliament, within the ambit of its jurisdiction, 
has enacted several Acts which protect an individual's rights 
to his privacy and reputation. In this regard, mention may be 
made of the provisions of the Criminal Code which prohibit: 

(a) the unauthorized interception of communications 

by means of an electromagnetic, acoustic, me- 
chanical or other device and disclosure of the 
information thus obtained (ss. 178.11 et seq). 
Under these provisions, any unauthorized inter- 
ception of a private communication makes this 
communication and evidence obtained thereby, 
directly or indirectly, inadmissible as evi- 
dence, save as otherwise provided (s. 178.16). 
Furthermore, any person convicted of inter- 
cepting or disclosing information obtained as 


a result of unauthorized interception may, at 


(b) 


Ce) 
Ge) 


(g) 
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the request of the injured party, be ordered 
by .the. court which convicted him to pay the 
injured person a sum not exceeding $5,000 in 
Punitive damages. However, nobody can be 
Ordered to pay punitive damages if the injured 
party has already brought an action under the 
Crown Liability AGE? ehesetegl9/0srch. (38s, ilis. 
ARMs pry 4a BP 

conveyance by letter, telegram, telephone, 
Cable.) Gado, .Or wotnenwise , -.Of messages known 
to be false, with intent to injure or alarm any 
DECSOlD OCS ees Ustelele la 

use of a telephone to convey indecent words 
with intent to abarmi» 7 OF. annoy someone 
(S330 C2)))'> 

false accusations or any act intended to cast 
Suspicion on an innocent patty, (sis vi23)) je 
defamatory libel (ss. 261 et seq); 

Save exceptions, questions relating to the 
sexual conduct of a complainant with a person 
Other than the accused in cases of prosecution 
for rape, attempted rape, sexual intercourse 
with a female person who is under the age of 
fourteen years, and indecent assault of a fe- 
male person, and the publication of information 
obtained as a result of such questions, when 
these are authorized (s. 142); 

the publication of reports in relation to any 
judicial proceedings for dissolution of mar- 
riage, nullity of marriage, judicial separation 


or restitution of conjugal rights, with the ex- 
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ception of certain specifically authorized par- 
tECU LATS u(Sie a6 25)'¢ 

(h) in certain specified cases, publication or dis- 
tribution of information obtained in the course 
of a judicial interim release hearing, a pre- 
Lliminagy inquiry (Or sadtraals (ssiqe457 1 45de2, 
O57 Ode 45-16 yard es! f§ PAOS a anda Ie, SS. 7467 pand 
A70se4s5s..441 7 4427 and. 57.0.1) 

(i) loitering or prowling at night, without lawful 
excuse, upon the property of another person 
near a dwelling house situated on that property 
(Sel / Say 

(j) breaking and entering a place, or being unlaw- 
fully in a dwelling house, with intent to com- 
mit an indictable offence therein (ss. 306- 
307). 

Sections 40,5 “~4ic land); 42 40£ ~ thes CriminaleaGodenalso 
recognize the right of everyone who is in peaceable possession 
of a dwelling house or real property to defend his property 
and use reasonable force to do so. In addition, ss. 73 and 74 
prohibits ‘the groreiblerentrydintoler detainerwoti real’ property 
that is in actual and peaceable possession of another in a 
Manner that is likely to cause a breach of the peace. 

Besides the Criminal Code, several statutes contain 
provisions which protect the individual's right to privacy and 
reputation. Thus jeSeocl2 pof ) the Juvenile; Delinguents Act, 
BSC. sel9v 0s nChwidso, oprevides that sitrials/ofsichildren take 
place without publicity and prohibits the publication of any 
report in ‘which .the mame lof ithe chald,,of( the: child's: parent 
Or guardian, or of any school or institutions that. -the) chiildi is 
alleged to have been attending or of which the child is alleg- 
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ed to have been an inmate is mentioned, except when authorized 
by a judge. Similarly 7“s\ "48M or ethe rostegrhice Act pen ss ce 
197070 chs P=14' Sistates: thatthe snarl sts %nottirabte to demand, 
seizure or detention while in the course of post, except in 
the manner provided for in the said Act and Regulations. In 
practice, this means that no domestic first class mail may be 
Opened; in respect to mail coming from abroad, letters may not 
be opened without the recipient's authorizazation, but any 
other piece. of mail® “which” ‘a’ customs “officer suspects of 
containing some object subject to customs or the importation 
of which is prohibited, may be so opened (s. 5(1)(r) and 46). 

Parliament has also enacted several Acts which 
prohibit, save exceptions, the disclosure of information 
obtained as a result of their application. Im this context, 
mention ought to be made of s. 107 of the Canada Pension Plan 
Act, R.S.C. 1970, ch. C-5, ss. 17 and 18 of the Family 
Allowances! SAc ty) 5197390 "SFG: LOPS 40rteh haa tec swe 4 li ote the 
Income**Tax’*Act;, = "RS. C4195: 2) eh Ss 14654 ee WO Sof the 40rd Age 
security# Act» RUSS CLP 19707/CCHE. 0-6 and SS! ol6Mands1720f the 
otavisticsMActy@S, Cle8 99.0=7I1S7 Dy chAcases 

Mention® ‘ought also’ be” made “of “Part IV of “the 
Canadian Human Rights Act under which all Canadian citizens 
and every individual lawfully admitted to Canada for permanent 
residence have the right of access to records containing 
personal information concerning them £Or any purpose, 
including the purpose of ensuring accuracy and completeness, 
and that this right must be protected to the greatest extent 
consistent with the’ public interest (s. 2(b):; ss.49 et seq). 
Moreover, So 522) prov ideao that every individual who has the 
right of access to his record is entitled to be consulted, and 


must consent, before personal information concerning him and 
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provided by him to a government institution for a particular 
pURDOSE uwilS.. used we Om, made evavailable LOLs USE for any 
non-derivative use for an administrative purpose. No consent 
is required where this use is authorized by, or pursuant £O-» 
law. binelly; 1s. 13 sok this Act prohibits the use of the 
facilities of a telecommunication undertaking within’ the 
legislative authority of Parliament to expose a person or 
persons to hatred or contempt by reason of the fact that. the 
said person or persons are identifiable on the basis of a 
prohibited ground of discrimination; namely, race, national or 
ethnic origin, colour, religion, age, sex, marital status, 
conviction for which a pardon has been granted and, in matters 
related to employment, physical handicap. 

It should be noted that federal law is of general 
application and that, consequently, it applies to police, Of= 
ficers as well as to the rest of the population. Accordingly, 
any illegal interference with the private Lifein-O£@.a,.person 
committed by a peace officer is punishable under the Criminal 
Code and any other relevant federal legislation. THUS, a 
peace officer who carries out an illegal search of the person 
of an individual who has not been arrested may be charged with 
assault (Criminal Code, s. 245). Simidariys. if arpediice of- 
ficer, when not authorized to do so in law, conducts a search 
without a warrant, he becomes an intruder, and this allows the 
occupant of a house or a building and those assisting him to 
use as much force as is necessary in the circumstances to 
prevent such a search. Lf Sthesipoliace officersiresists an 
attempt to remove him, he is deemed to have committed an 
assault without justification or provocation (Criminal Code, 
ss. 41 and 245). Moreover, a police officer who carries out 


an illegal search and seizure could, if the facts of the case 
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justified such action, be charged with breaking and entering a 
place or with being unlawfully in a dwelling place with intent 
to“ (commit ran “indictable. "otfence therein=9 (Criminal Code, 


SS ..306-307) -or wath theft (Criminal “Codey ss. 08 3° and 294). 


Article 18 


The Canadian Bill of Rights recognizes to every in- 
dividual freedom of religion without discrimination by reason 


Of racer, *irational Moriginy* colour, @relig lon sOr esexe es EC}; 
and provides that any law of Canada which abrogates, abridges 
Or Imtringés, this *freedomyis¥ toy beminoperativer(s. Oe Be- 
Sides freedom otwreligion, %s.e ofthe si bl akso recognizes a 
number of rights and freedoms which are ancillary to the exer- 
cise of freedom of religion. These are the right to enjoyment 
OE" property, =the right torequality betore ‘the®elaw eandiero rtic 
protection of the law, freedom of speech, freedom of assembly 
and association and freedom of the press. Thus, '<in Canadag¢ 


the major components associated with freedom of religion and 
listed in the Covenant; namely, 


(a) freedom of conscience, 

(b) freedom of worship, 

(c) freedom of association, 

(d) freedom to propagate and teach, 

(e) absence of legal incapacity or disability, and 

(2) absence of "discrimination on’ the parton the 

State against one or more, or all, religions, 

are recognized and protected by the Bill. 

In the absence of a decision by the courts to the 
contrary, we must give a liberal interpretation to the con- 


cepts of freedom of religion and freedom from discrimination 
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based: jona red igdonerasis founds fin ps. dasofi thew Bill. In other 
words, until we have an indication to the contrary, the con- 
cept of religion must include not only all religions, whatever 
their basic tenets and beliefs, but also the right not to have 
a religion. 

We would mention that there are a number of pro- 
visions in Canadian law by means of which Parliament ensures 
the free practice of religion. For example: 

(a) the provisions in the Criminal Code which 

prohibits tthe sobstrnuctionm .orieprevention of 
the celebration of divine service or any 
other religious or moral«function (s. 172), 
blasphemous libel (s. 260) or the promotion 
of genocide or hatred directed against a 
particular ,.elagipousw groups. 281.1 - 
28d eau 

(b) the provisions in the Radio (TV) Broadcast- 

ing Regulations, SOR/64-50, which prohibit 
a television station or a network operator 
from broadcasting any abusive communica- 
tions or abusive pictorial representations 
witheerespect JLo sanyairebigion, or screed or 
from using profane material or language (s. 
by NaeCh ja samc ric) os There are similar pro- 
visions respecting AM and FM broadcasting 
(Radio (AM) Broadcasting Regulations, 
SOR/6.4=49 , 6S ..)e5((b)Neb) Scand "(¢); Radio..( EM) 
Broadcasting Regulations, SOR/64-249, Ss. 
Saga) >, and>s( cis 


(c) the provisions of the Canadian Human Rights 
Act, which prohibit, in those areas falling 


(e) 


Banaidal ys, 
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within the legislative authority of Parlia- 
ment, the denial of goods, services, accom- 
modation, commercial premises, residential 
accommodation or employment on religious 
grounds; discrimination in employment for 
such reasons; and the use of the facilities 
of a telecommunication undertaking within 
the legislative authority of Parliament to 
expose to hatred persons or groups of per- 
sons who are identifiable on the basis of 
religion (s. 3; ss. 5-18). Under this Act 
any ipersomiwho BeCavvictinsofSa prohibited 
discriminatory practice is entitled to file 
a complaint with the Canadian Human Rights 
Commission (s. 32); 

the provisions of the Juvenile Delinquents 
Act, R.S.C. 1970, ch. J-3, which provide 
thatd ches religions of lapchilditshall, where 
possible, be respected when he is placed in 
thevcareyos avchildrentstararsociety, or ain 
a foster home (s. 23); 


thet provisions Gof >the Unemployment Insur- 


ance sAct; eal Oise, OSSC 7097 0=71+72,. ch. 48, 


under which the Canadian Employment and Im- 
migration Commission must ensure that the 
National Employment Service will not dis- 
Criminate against a person on the ground 
of, interirahiax rehigioniacwhen comes the 
time to refer him to a prospective employer 
Gs: G53:9;(2 ae) 32 


it ought to be mentioned that Parliament, 
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when» itPenac ted” thet Lord Ve Day Ace,“ RIS.C. 1970, eh. @L=13, 
made Sunday, which for Christians is a holy day, a day of rest 
for all, save those who can engage in work authorized under 
that Act. Even though the purpose of this Act is to preserve 
the holy character of the most important day of the week for 
Christians, it does not restrict freedom of religion as 
recognized in the present Article. As clearly indicated by 
Ritchie J. in the decision he rendered on behalf of the 
Majority of the Supreme Court of Canada in Robertson and 
Rosetanni v. “The *Oueen, "(1963) S.C.R. 651, “at” pages “657 ‘and 
H5o;,setis &Act does’ “not “atrect’ vor Testrict’ ‘the “right=%0f 
non-Christians to have, and practice, their religion, nor does 
it affect their right to propagate their beliefs. For non- 
CnrYstians, the practical’ results= of the” Lord's" Day Act °are 
financial rather than religious: they are prevented by this 
Act from working or doing business on Sunday. Lhis* 2s 
doubtless an inconvenience, but it does not constitute a 


Suppression, restriction or violation of their freedom of 
religion. 


Article 19 


Freedom of speech and freedom of the press are recog- 
nized* by ‘the’ Canadtan’ ‘B11 Pot -Rights-(s." 2(d)' and (£)'). The 
exercise of these freedoms, is, in some cases, subject to cer- 
tain restrictions which do not, however,contravene the pro- 
visions of Article 19 since they are based on the need to pro- 
tect national security, public order, public health or morals 
Or to respect the rights and reputation of others. 

In most cases, such restrictions are easily justified, 


their basis being self-evident. This is true, for example, of 
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the provisions in the Criminal Code which prohibit 

(a) seditious words and actions (ss. 60-62); 

(b) the use of) words; awritings»onmany other means sto 

interfere with, impair or influence the loyalty or ef- 

ficiency of the Canadian Armed Forces (s. 63); 

(c) certain-conductsorAaction tending! to ;corrupt moras 

Gss 7. 1 59=165)); 

(d) blasphemous libel (s. 260); 

(e) defamatory libel. (ss. 261-281 )¢sand 

(f£). in, certain® specifiedyycasess,. ethempublication..er 

broadcasting of information obtained in the course of a 

judicial interim release hearing, a preliminary inquiry 

Or a4etrlake(ss.j4a5 Jen 45 ee 2 iets ont saiae En eee (456 

and 459; SSical4o7 Stand 6470 SS. 441, 442(3) and 

eee 
This.,is also trues of Sthelprovisions, anmthe (Canada sbleations 
Act, R.S.C. 1970 (lst Supp), ch. 14, which determine the peri- 
od during which political parties and candidates may publish 
or broadcast their election pubhicat yerkss Salsa] andew6d.s 2) 2205 
which limit the amounts of money which these parties and can- 
didates may spend during an election (ss. 13.2 and 61.1). It 
is. also. thevcasetiwithes sits fo the hCustomeiTaritenActwurs S.C. 
1970, ch. C-41, which prohibits the importation into Canada of 
books, printed paper, drawings, paintings, prints, photographs 
seditious, or of an immoral or indecent character (Schedule C, 
item.99201—-1).. “Further, (it) GsielsoSthetcase iwithee. Ukotathe 
Post. Office, Act; R.SsCy 19707 Gch 4, P-l45miwhiich tawthorizesurne 
Postmaster General to prohibit the delivery of all mail di- 
rected to a person or deposited by that person in a post 
office when he believes, on reasonable grounds, that that 


person is, by means of the mails, committing or attempting to 
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commit an offence (for example, sending pornographic material) 
Or aiding Or procuring any person to commit an offence or, 
with intent to commit an offence, is using the mails for the 
purpose of accomplishing his object. 

The question does arise whether the application of a 
national broadcasting policy does not, sometimes, result in 
restrictions on the freedom of expression, which would be con- 
trary =to® Articles 19. This is not the case, however. Broad- 
casting iS based on the use of Hertzian waves, which belong to 
the public domain. Accordingly, use of these waves is a 
privilege and not a right. The government, which must take 
the national interest into consideration in administering the 
public domain, may therefore not only determine who shall have 
access to the Hertzian waves, but also, once this is done, 
determine the rights and obligations of those who have applied 
for and obtained a broadcasting licence. Therefore, neither 
the directive of the Governor in Council prohibiting the is- 
Suance of broadcasting licences to non-Canadians or to corpo- 
rations which are not under Canadian ownership or control 
(Direction to the Canadian Radio-Television Commission, 
SOR/69-590), nor the regulations of the Canadian Radio and 
Telecommunications Commission, which require a minimum 
Canadian content in the programming of radio and television 
Stations (Radio (A.M.) Broadcasting Regulations, SOR/64-49, 
s. 12; Television Broadcasting Regulations, SOR/64-50, s. 6A), 
Conriiceiwi ths Arttoebe O09 s 4 These "policies “are hnot,7 in? fact,“.in- 
tended to restrict freedom of expression, but rather to ensure 
the development of a Canadian broadcasting system and to pro- 
tect and enrich Canadian culture and strengthen the political, 
social and economic structure of the country. In other words, 


these restrictions, which pertain to the administration of the 
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public domain, are justified. on the grounds of public policy. 
In conclusion, it should be mentioned that the suc- 
cessful operation of the Canadian parliamentary system is de- 
pendent upon the freedom of speech of members of both Houses 
of ,Parliaments, This <lsigwhyy anyiieivileioracriminal paction: for 
defamation brought against a Senator or a member of the House 
of Commons for what he has said in the House of which he is a 
member, Or in a committee of that House, must be dismissed by 
the, civil..or criminal }courtss» 9 Thebisame)-appliies: to rany i civel 
Or criminal proceedings against a person who has been called 
upon to testify before a committee of the Senate or House of 
Commons. Moreover, persons who publish reports, papers, votes 
Or proceedings under the authority of the Senate or the House 
of Commons cannot be convicted for what is contained therein. 
Similarly, any person who publishes, without the authority of 
the Senate or House of Commons, any, report ,spaper, votes Hor 
proceedings that have already been published under the author- 
ity of one or other of these Houses may not be found liable in 
civil or criminal proceedings if he proves that the document 
in) equestion pis. »theacsame, sas yithes,one’ .publ ished»s,undermmpthe 
authority» yofs one, of » the; (Houses? Finally, any person who 
prints an excerpt or an abstract from any report, paper, votes 
Or proceedings, the publication of which has been authorized 
by either the Senate or the House of Commons, cannot be found 
guilty by the civil or criminal courts if he can -show’ that 
this excerpt or abstract was published bona fide and without 
malice (Senate and House of Commons Act, R.S.C. LO Ons ‘chebiS=i8, 
Sse 455 anss 9) 
Article 20 


Paragraph 1: There is no law prohibiting propaganda 
in favour of war. An individual or organization may, there- 


fore, legally disseminate such propaganda. The Government of 
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Canada cannot do so, however, without breaking the commitments 


it made by signing the Covenant. 


Paragraph 23. The Criminal s€ode-sprohi bits shate prop— 
aganda against any group that can be distinguished by colour, 
race, religion or ethnic origin. For this purpose ss. 281.1 
and 281.2 of the said Code prohibit incitement to genocide or 
hatred. In, Sad Leion,. Sssi2 ols Se AUKNOLTI zee. the. seizure or for 
Pelvune to Her Majesty in right: ,of .as provance..Of. ald .ehnate 
propaganda intended for sale or distribution. 

NO proceeding for an offence under ss. 281.70, ~28i.2 
and 2ol.3s May be undertaken without the consent of, the Attor— 
ney General of the province in which the offence is alleged to 
have been committed. 

MOreover. under Ss. 13 On ~the Canadian Human eRights 
ACt, 1 t 15 a olscriminatory practice, ‘and may be ground form a 
complaint to the Human Rights Commission, "for a person or a 
group Of persons acting in concert to communicate 
telephonically, repeatedly, in whole or in part by means of 
the facilities of a telecommunication undertaking within the 
legislative authority of Parliament, any matter that is likely 
to expose a person or persons to hatred or contempt by reason 
of the LACE that that person or those persons” are 
identifiable” on. the basis of race, national or ethnic origin, 
cobour, religion, age, sex, amacratal status, conviction for 
which a pardon has been granted or, in matters related to 
employment, physical handicap. Fuather,.s.. 12,.0f the Act also 
states that, in matters of federal jurisdiction, whoever 
publishes ,., as. regards. the.,,provision..of,.goods, - services, 
facilities)’ commercial» premises “or lodging as ‘well-°ds -in 


respect to employment and conditions of employment, material 


aoc. 


indicating that he practices or intends to practice discrimin- 
ation on the basis of one of the above mentioned prohibited 
grounds of discrimination oratinei ting! obherssito mractaces such 
prohibition engages in a discriminatory practice which allows 


a complaint to be filed against him with the Commission. 


Article’ 21 


Se SS ee Se es ee 


vidual, regardless Wee cate fabian onions colour (Vreiigionsor 
sex, has the right to freedom of assembly (s. l(e)). However, 
this "ctghtaisenoteabsolutessmicewrtars prin tet tect, Subject to 
considerations: Of ,publictorder. For example, the Criminal 


Code penalizes granny ‘Var ticlpation Si namanetunmkawLut assembly 
Cs. 267/)) “or Ganindoteea( ssie66 StandteGs fF Finally, > «ee should abe 
noted=-that,-undéres. “745 ) of! ithe ’sard” Code, “any ‘person f who 
fears that a public assembly may cause personal injury to 
himself, his wife or his children or may result in damage to 
his property may lay an information against the organizers of 
that assembly. If a justice is satisfied that the information 
is well-founded, he may require the organizers to enter into a 


recognizance, with or without sureties, to keep the peace. 


Art iclen'22 


Closely linked to freedom of speech, of the press 
and of assembly is freedom of association. This freedom is 


protected by s. le) of the Canadian Bil beot Rights. 


Workers in Canada can gence se avail themselves of 
this freedom in order to form and join unions. Parliament has 
not only abrogated the common law rule that the primary 


purpose of a trade union, namely negotiation with an employer, 
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is an unlawful act because it was intended to restrain trade 
(Criminal Code, ss. 424 and 425; Combines Investigation Act, 
Merwe LIU sy Chis «23, 5S. 4.0) (a); Trade Unions Act, R.S.C. 
970, Ch. T=i;--s.--29')-; but -has—also~—given-all” enployées—in 
the Public Service, Crown Corporations and'all other DUDE OL 
private enterprises under its jurisdiction, with some excep- 
tions (for example, members of the armed forces and the Royal 
Canadian Mounted Police, administrative and management person- 
nel and personnel involved in staff relations), the right to 
FOln-a UNLONsand cake pale ine Lts -LawlLul activities (Canada 

PEOOUL TOUS, Resets LI isyerChvewiaredase SSy=——hOTts) , LOS, LOS and 
flu, EU IC “Service otalt RGlations ACt, KR.eo.C,. “L9O/0>-ch. 
PS oy Sse eT ts and. Ol). It should also be mentioned that a 
Tegal “strike is not a crime in Canada—()—(Criminal Codée,—s. 
SOUL 2)y, and that’ it 1S illegal—for—an-—employer, in ‘Order oO 


oppose the unionization of his business, to refuse to employ 


(l)52 Though (gan yc bhegales strikesyisd not dwperi sse 7-40 Lkegaly in 
Canada, it can, in some circumstances, result in the com- 
mission of an offence. To this effect, reference should 
be made’ to ss» 380(1): of thes Criminal ‘Code which states 
that "every one who wilfully breaks a contract, knowing 
Or having reasonable cause to believe that the probable 
consequences of doing so, whether alone or in combination 
with others, will be 

(a) to endanger human life, 

(b) to cause serious bodily injury, 

(c) to expose valuable property, real or personal, to 
destruction or serious injury, 

(d) to deprive the inhabitants of a city or place, or 
part, thereof, wholly or to a great extent, of their 
supply of light, power, gas or water, or 

(e) to delay or prevent the running of a locomotive 
engine, tender, freight or passenger train or car, on 
a railway that is a common carrier, 

is guilty, of 

(f£) an indictable offence and is liable to imprison- 
ment for five years, or 

(g) an offence punishable on summary conviction." 
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or to: dismissitaneindividuak. onlys for ithe® reason ¢that she asia 
member of a trade union or to seek, by intimidation, to compel 
workmen to abstain from belonging to a trade union (Criminal 
Code)" $4138 243) Public Service, StalteRelationsuAct S.C. 819706 
chetePs35yn'ssie Sg 98 b SON de andad] (2s) ie 

Freedom of association is, however, not absolute. 
Federal law imposes certain limitations on the exercise of 
this freedom, restrictions which are, nevertheless, consistent 
with the provisions of this Article of the Covenant. Thus, in 
addition to the above mentioned restrictions on the right to 
join a trade union, the Criminal Code prohibits conspiracies, 
including’ all, conspiraciesriin restraintwot trades saves these 
purporting to the legal activities of trade unions while the 
Combines Investigation Act prohibits certain practices the 
effect shot, which is Sto ~restraing stradeys, including union 
aCtIVIELES , si fiethese:s doh inotwaformeuparterctes then 1m tones 
reasonable activities (Criminal Code, ss. 423-424; Combines 


Investigations Act7<s.24(1)i(a))ie Moreover, <a union may not use 
violence or intimidation to recruit members or to negotiate an 


agreement with the employer (Criminal Code, ss. 305 and 381). 
Similarly, the Canadian Human Rights Act prohibits an employee 
organization trom. discriminating (On. “the “basis jor. race, 
national or ethnic origin, colour, religion, age, sex, marital 
Status, conviction for which a pardon has been granted or 
physical handicap in granting membership and the rights and 
benetits, tits COnfrers {upon an indy dual mtec.. 3 59 Sangeeoye 
Finally, it should be mentioned that the Public Service Staff 
Relataons, Act, R.S.C.1970) ch. P-357. pronibatc the. Pubide 
Service Staff Relations Board from certifying, as bargaining 
agent for a bargaining unit, any employee organization that 


discriminates against any employee because of sex, race, 
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HNatiopal xwragin, t.coloursoc,religions«(s* .39:(3)))s,. (ThisyAct’also 
requires, ythat. thes Boardarevoke.» theo -certif£icatione),oef.vany 
employee organization which practices a prohibited form of 
discrimination where a request to this effect is submitted to 
it by an employer or an employee and where the alleged 


discrimination has been proved (art 42(2)). 


Articte*<23 


Because «,O£. its,.jurisdiction over), marriage. and 
Gav Oreé SUBrit Vsti iNor ti America Act, 1867). S0esr3leVict., ch 3, 
SE 91( 2@PS(UIKS) Mover reriminal -raw "CBNA ‘Acty- s.’91(27)) “and 
over Indians and lands reserved for the Indians (BNA Act, 
Ss. 91(24)), Parliament may pass laws relating to the matters 
dealt with in this Article. Except with respect to Indians (a 
term which includes Inuit: REeSESKIMNoOS ,- Cr9s9)"'S.C.RS 104), 
this jurisdiction is not exclusive since the provinces may 
also pass legislation affecting marriage and the family as 
part of ‘their jurisdiction over property and civil rights (BNA 
AcUpes .392( 13) PSand* the ‘solennization”of mMarrrage”~ (BNA Act, 
AEP ta a i Bie 


Paragraph 1: In the preamble to the Canadian Bill 
of Rights, the Parliament of Canada recognizes that one of the 
principles on which the Canadian nation is founded is the 
position of the family in a society of free men and free in- 
stitutions. Canada therefore recognizes that "the family is 
the natural and fundamental group of society and is entitled 
to protection by society and the State". Tia Srrinathisscon- 
text that the provision of the Criminal Code prohibiting big- 
any tt SSs 0 2 4255.) 4 MpoLygamy.) (S04 °250,) aaueeuaned: eilarniage 
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(Ss. 256) and unlawful solemnization of marriage (ss. 258 and 
259) must be placed. Similarly, the Canadian. system of family 
allowances (Family Allowances Act, 1973, S.C. 1973 = T9742 ACh. 
44) should also be mentioned, as must one of the objectives of 
Canada's immigration policy, the facilitation of the reunions 
in Canada of Canadian citizens and permanent residents with 
their close relatives from abroad (Immigration *Act ,Pr9g6 +s o7e-. 
EST G—7 7-7 tel 45 2 56S oa) 


Paragraph 2: Although the Parliament of Canada has 
Jurisdiction, to. pass—leqislation concerning marriage, it has 
exercised this jurisdiction only to authorize certain mar- 
riages prohibited by civil law in Quebec and by common law in 
thesrestr of. thes.country,: namely marriage to the brother or 
Sister of a deceased spouse, or Marriage {to} | theyissonyeor 
daughter .o£,the:brother on sisiterofea deceased spouse (Mar= 
BlLdagGwAGt hoon Cok 1 OL ech eM Silas Other than this, Canadian 
law regarding marriage is based on the Civil Code in Quebec 
and on common law and provincial legislation in the rest of 
Canada. 

Article 115 of the Civil Code in Quebec and common 
law in the other provinces state that a man cannot contract 
Marriage before the full age of fourteen years, and a woman 
before the full age of twelve years. Any change in the law 
regarding the age of consent for marriage comes under the ju- 
risdiction of Parliament. Certain provinces have, however, by 
exercising their jurisdiction over the solemnization of mar- 
riage, and in the absence of any relevant federal legislation, 
raised the age of marriage by refusing to issue marriage 
licences to persons who have not reached the age prescribed in 
a provincial statute. This was done, for example, by the leg- 
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islature of British Columbia, which decreed in s. 30 of the 
Marriage Act, RsS.B.G. (1960%,--ch.i-232, pthat,. ssave -certain ex- 
ceptions, no licence would be issued to persons aged less than 
sixteen years. A provincial statute of this type was held to 
be intra vires of the legislative authority of the provinces 
zn; HObsoN evseGhay 71 (1958) s25aWeWeks (2d) e827: ate pp. 87 and 88, 
On the ground that it was not aimed directly at changing the 
law regarding the age of consent for marriage, but rather in- 
volved the exercise by a province of its jurisdiction over the 


solemnization of marriage. 


ParagGrapn 3: Article 116 of the Civil Code ‘states 
that there is no marriage when there is no consent. The com- 
mon law rule is to the same effect. It should also be noted 
that under s. 248 of the Criminal Code it is an indictable of- 
fence to take away a female person with intent to force her to 


marry a male person. 


Paragraph 4: Under its legislative authority with 
respect to the-criminal’ Taw, “Parliament enacted s. 197° of the 
Criminal Code whereby it imposes upon every married person the 
duty to provide necessaries of life to his spouse during mar- 
riage if the latter is in destitute or necessitous circum 
stances, or if the failure to perform this duty endangers his 
health or life. It should also be noted that Parliament has 
incorporated an extremely broad definition of marriage into 
this section. For the purpose of this section "evidence that 
a person has cohabited with a person of the opposite sex or 
has in any way recognized that person as being his spouse is, 
in the absence of any evidence to the contrary, proof that 


they are lawfully married". In addition, under its legisla- 
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tive authority with regard to divorce, Parliament passed the 
Divorce 2ACtP VRIS SCSI AN AIC ee D-Ss Among other things, this 
Act enables the Court to provide for the custody and mainte- 
nance of children, not only during the divorce proceedings, 
but also afterwards (ss. 10 and ll). 

In addition to these statutes of general applica- 
tion, Parliament has provided, in the Indian ACT, ORS. Ce PlovU, 
ch. I-6, that subject to any Indian treaty or to any Act “of 
Parliament other than the Indian Act, any law of general ap- 
plication in’ force in a province is™’applicable "to “Indians “to 
whom the Indian Act applies, except to the extent that it is 
inconsistent with the Indian Act (s. 88).(1) Consequently, 
subject to these restrictions, prov ineral law respecting the 
rights and obligations of spouses applies to Indians. ee 
Should be noted, however, that Parliament has enacted special 
provisions respecting the disposition of the property of 
Indians who ordinarily reside on a reserve, or on lands 


belonging to Her Majesty in right of Canada or a province, and 
who die testate or intestate is. 4(3) 5) oseodo 50.5 


riy* =the, Wid@an. Act ; #RtS,GamLI70 A. eh. I=6 ,¥ does; not apply=to 
Eskimos. Within the meaning of the Indian Act, an Indian 
1S any person registered or entitled to be registered as 
an windian’. If a person does not meet the criteria gov- 
erning @registration 9sepeout MiimMSsi{ 241 li sarart B82 eHop sche 
Indian Act, he cannot be considered as an Indian for the 
purposesYo£t “the Indian. Act. Also a person ceases to be 
an Indian if he is enfranchised by the Governor in Coun- 
ro © al GO I The, Latter smay, sucine coe a hegues ts tO fean 
Indian and if the Minister of Indian and Northern Affairs 


(continued on page 95) 


Article 24 


Although before the international community, the 


Government of Canada is solely responsible in case of any non- 
compliance pwithbh (this. Arbicley., withine Canada,.« no. level of 


government has exclusive jurisdiction over children. Each 
level of government, within its fields of jurisdiction, can 


legislate to protect children. This, the federal government 
has done. 


Paragraph 1: In Canada, both Parliament and the 
provinces may, within their respective jurisdictions, pass 
legislation to protect children. At the federal level, in 
addition to the protection provided by the legislation men- 
tioned in Articles 10, 14 and 23 of the Covenant, Parliament, 
Usang=-the= powers .conterred upon. it by ~s. 91(27)} Of ‘the 
British North American Act, has criminalized certain acts and 
types of behaviour whose main victims are children. The 


following might be mentioned as examples: 


(Continued from page 94) 


isof, tbhesopinion.that |thesapphicanteds.,,of:.the :full.,,age 
of twenty-one years and is capable of assuming the duties 
and responsibilities of citizenship and of supporting 
himself and his dependants, enfranchise the applicant, 
his wite and.his minor children (s. .£09(1):). He would 
not, however, enfranchise the wife, and minor children 
living with her, when she is living apart from her 
husband. If such separation subsequently ends, however, 
he may enfranchise the wife and her children (s. 109(3)). 
Finally, though a person can lose his right to be an 
Indian by the application of s. 12, the Governor in 
Council” can stil? “entranchise.“him. Thus, although an 
Indian woman who marries a non-Indian loses the right to 
be registered as an Indian in the Indian register and 
her name must be struck from this Register, the Governor 
th Council may still, as of the date of her marriage, 
enfranchise her. He may also declare that all or any of 
her children are enfranchised as of the date of the 
marriage, Or such other date as the order may specify 
Peseecul tingid), 59 i, 12(2) (5) and 109(2)). 


(a) 


(d) 


(i) 


- 96 - 


encouraging delinquency or inducing a child 
to leave a detention home or foster home 
(Juvenile DeTinguents Act, Ko. cs 1970 ech - 
J=-3 7 SS oR and. Mae) 

under  icértains”~conditions, sexual ~anter= 
course between a male person and a female 
berson under the age of sixteen years 
(Crimina P4Code ,4/S22*1465)2 

for the parent or guardian of a female per- 
SOn under the age of fourteen ,years,. Jto 
cause the defilement of that person 
CCriminaleCOde, ss... 66))< 

for anyone in charge of premises, to permit 
a female person under the age of eighteen 
years to be defiled. therein, (Criminal Code, 
Sie Oris) 

endangering the morals of a child under the 
age of eighteen years by acts committed in 
the shome ~of withathy child (¢riaminal Code, 
Se ..166.)? 

failure by a parent or guardian of a child 
under the age of sixteen years to provide 
that child with the necessaries of life 
(Criminal\"Code; si" 197) ; 


unlawfully abandoning or exposing a child 
under the age of ten years so that his life 
Or health is, or is likely to be endangered 
-Crimunal nCodeg, sie 200.) 

CauSing the death in the act of birth of a 
child, (Craminaly Code,.si.221); 
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(oie) failure by a female person who, with the 
arent .that arnchiktd shall nob TVé-jorn ewi th 
the intent to conceal the birth of a child, 
fails, to. obtain ,assistances during..child= 
birth if ,this,failures resudts.-in.,the death 
Or permanent injury of the child (Criminal 
COGG yy, S-i226) 3 
(j) procuring an abortion, other than a thera- 
peutic abortion authorized by the thera- 
peutic abortion committee of an accredited 
OLV...approv.ed « hospital. ((Coiminad, Code,4ns< 
251 \¢ 
(k) ‘supplying a drug, noxious thing, or instru- 
ment,» knowing, that, 71t 4ish.intended ; sto, ;be 
used -to..procune. an jabortkions(Craminad (Code; 
Sone 23) OF sadgVertising, ,fiering Lor sale, 
or selling any means, drug, or article in- 
tended as a method of causing abortion 
(Criminal..CodeseSse2252 ands 1-59 (2)4e) 3%. 
Although its jurisdiction in matters of criminal law 
is. the, principal. means aby, t-whichss ite, canisenactyocbildren 
protection legislation, Parliament can also invoke other heads 
of power in order to give children the protection they require 
as minors. Thus, using its spending power (British North 
America. Act; i186 7.,.:S.. 91( 1A). spubLic,.debt~.ands property )yeand 
(3) (raising of money by any mode or system of taxation), 
Parliament has set up a family allowance system. (Family 
AlilqwancesAGEs.1923, SoG.21928=-/74508 Ch... AD) es MOBGEOVeI Inthe 
exercise, Of..-uts. .authority ~.over-.works jo undertakingsib,or 
businesses falling under its jurisdiction, it has prohibited 


employers from hiring children under the age of seventeen 
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years unless authorized to do so by the regulations made under 
the Canada Labour Code (Canada Labour Code 7 OusS. Ceaeno 70, 
chs >+th=2, 5 ss’. (SSG hse P ee ana 69" Canada- = Labour’ 'Standards 
Reguiatrvons;, SOR/l2—77 oSeLoye In addition, as regards broad- 
casting, the Canadian Radio-Television and Telecommunications 
Commission, an agency created by Parliament to control the use 
of Hertzian waves by broadcasters, requires that every 
broadcaster who wishes to obtain a licence, must comply, when 
transmitting advertising directed towards children, with the 
provisions of the Broadcast Code for advertising to children 
prepared by the Canadian Association of Broadcasters. 

Parliament, using its jurisdiction over Indians 
(British North America Act, Lic oY {Se S0sma sey Virciehehh §3 
S.991(24) Pyrenacted the ‘Indtan Ace RES Tce oO - cheidg-6eenTnis 
Act, which applies to all Indians ordinarily Sresidiing® on a 
reserve or on lands belonging to Her Majesty in right of 
Canada or a province (s. 4(3)), provides for the protection of 
IndYan -*ehi ldren% Pirst; rt" provides "that SSubjecee toi any 
Indian treaty or any Act of Parliament other than the Indian 
Act, all laws of general application in force ina province or 
territory,’ including’ laws applicable*to-children, ‘shall apply 
to all Indians therein found, except to the extent that such 
laws are inconsistent with the Indian Act (s. 88). Secondly, 
it contains special provisions which derogate from provincial 
law and, therefore, prevent its application. -This~ legislation 
allows Indian children to share in the estate of any parent 
who dies intestate (ss. 48-50), enables the Minister of Indian 
and Northern Affairs to administer or prOV Ides tore the 
administration of the property of Indian children (s. 52) and 
provides for their education (ss. 114-123). 


=O O 


thn ‘thetsarea otr ‘education, tthe’? Indian. Act:«requires 
that every Indian child who has attained the age of seven 
years attend school at least until the end of the school term 
during which he becomes sixteen (s. 116). lim sadd hti10n,- 2h 
Order to ensure the attendance of Indian children at school, 
the Minister may appoint truant officers who have the power to 
convey an Indian child to school using force if necessary 
(see Lee 14 and’ toy). [trean*1naGtan' child -‘does Moet attend 
school, his parents are liable, for each notice of truancy 
Servedeupon**them bya truant “officer, ito \atiiine ‘of:¢not more 
than $5. or to imprisonment for a term not exceeding ten days 
OpeCTo~DOTcIT” CS-.- LLY (3) and -(49)% A child who fails to attend 
school or has been either expelled or suspended is deemed to 


be a juvenile delinquent within the meaning of the Juvenile 


DelinguentssAchi(s.5.1 20) 


Paragraph 3: Thenserghe “of astGhild to acquire 
Canaalah Citizenship, either automatically. at birth, or by 


Grant -Of the. Minister, is recognized .in ss. 3. and, 5 ,.0f the 


Cie rzenshipvActyos.C. 1974=75-76,,) che 108. 


Article 25 


Paragraphs a and b: In Canada, legislative power is 
vested in the Parliament of Canada which consists of the 
Queen, the Senate, whose members are appointed by the Governor 
General, and the House of Commons, whose members are elected 
by universal suffrage and by secret ballot by adult citizens 
in a single round, using the majority uninominal system. In 
order for a bill to have force of law, it must be passed by 
the Senate and the House, and receive Royal assent. Executive 


power is vested in the Queen whose authority is delegated to 
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her representative in Canada, the Governor General. He) tA 
turny invites, thes leader of, the party holding a. majoritysor 
seats in the House of Commons or, when no party holds a major- 
ity, the leader of the party that has the confidence of the 
House, to form a government which then exercises the executive 
power. Thus, the citizens of Canada choose the government by 
electing the members of the House of Commons. This government 
LS. then. srespons ible wto «thesHouse gand, ine the tinal analysis, 
is accountable for its administration to the electors in a 
general election. 

In Canada, general elections must be held at least 
Once eVeryVapElve mw years, SeGtlon §b0teofesthe British maNOmen 


Americar Ahr hS6 / 2430) se 3 1 Mict Jmech. 30 (UGK 1, States clearly 
Phas 


"Every House of Commons shall continue for 
Five Years from the Day of the Return of the 
Writs for choosing the House (subject to be 
sooner dissolved by the Governor General), 
and*no™ longer ™,. 


However, S.91(1)- provides, that-ar House of -<Commons may in time 
of real or apprehended war, invasion or insurrection be con- 
tinued by Parliament "if such continuation is not opposed by 
the votes of more than one-third of the members of such 
House". 

The procedure for a general or by-election is 
governed by the Canada Elections Act, R.S.C. 1970, ch. 14 (lst 
Supp). Under this Act, Canadian citizens have the right and 
the opportunity to vote and to be elected at genuine elections 
by universal and equal suffrage and by secret: ballot (ss... iA, 


Gy? 2210s 2s S9s(6ll andi (5 )vjen4 4 AD ISO ee 65 cet seq). . There 
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are however, certain restrictions to the right to vote or seek 
election. Thus, the following persons cannot vote or seek 
eleetionspathe) Chief) Blectoral\Officer} “he Assistant » Chief 
Electoral 50fficéer,etheyireturning? officers’ foreach electoral 
district, the judges appointed by the Governor in Council, 
persons undergoing punishment in penal institutions for the 
commission of offences, persons restrained of their liberty of 
movement or deprived of the management of their property by 
reason of mental disease, or persons disqualified from voting 
under any law relating to the disqualification of electors and 
eandidatess tors corrupthor illegal /praétices (654514 %and°21). 
Mesepire SUBLeuULors Fo MnO EMiconllIGhe wih’ APti]eLlese25 .oR the 
Covenant as they can be categorized as reasonable and are, 
therefore, allowed under that Article. 

It should also be mentioned that the political 
rights of government employees are subject to certain 
cresitrictions’ Thus, although a government employee to whom 
S. 32 of the Public Service Employment Act applies may attend 
av political» meeting» or contribute’ to. the election funds ofa 
candidate or a political party, such an employee may not 
"engage in work for, on behalf of or against a candidate for 
election as a member of the House of Commons, a member of the 
legislature of a province or a member of the council of the 
Yukon Territory or the Northwest Territories" or “engage in 
work’ for,;on'behalfvof or against! ai political” party" (s. 32(1) 
and hr(22):)& Similarly, no government employee may stand as a 
Candidate in a federal, territorial or provincial election 
except with the authorization of the Public Service 
Commission. The latter may grant any employee who is not the 
deputy head of a department or other portion of the Public 
Service to which it has the exclusive right and authority to 


appoint persons leave of absence without pay to- seek 
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nomination as a candidate and to be a candidate ina federal, 
territorial, or<provinciala election|/af itf isisof the sopinion 
that the usefulness to the Public Service of the employee in 
the position he then occupies would not be impaired by reason 
of his having been a candidate. This leave, if granted, ends 
On the day on which the results of the election are officially 
declared or on any such earlier day as may be requested by the 
employee if he has ceased to be a candidate (s. 32(1) and 
C3 dies It should be noted that once elected, a candidate 
eeases) nto 6be5 am) emplovyeeynGs’ 22x 5:3). These restrictions, 
which are aimed at protecting the apolitical character of the 
federal Public Service, are not unreasonable and are therefore 
permitted under this Article of the Covenant. Moreover, even 
if they involve certain /restrictions.ion freedom of ospeech,; 
assembly and association, it cannot be said that they infringe 
they«provisionssyog) pArbielesen1 9) ida vand e224 :ofm thee Covenant. 
These restrictions are based on considerations of public 
policy and are therefore authorized under these Articles. 

In., addition, sthe,+,Governments of: > Canada«chas given 
Indians living on Canadian reserves a significant measure of 
internal independence in managing their affairs. The 
Department of Indian and Northern Affairs' policy in this 
respect 1s to encourage the gradual development of local 
administrative machinery on the reserves. The management of 
local affairs in any particular Indian band is given either to 
a band council chosen according to the custom of the band or, 
where there is no council, to the chief of the band chosen 
according,i to sthescustom ofsthes bandiisgor sto aWtband ‘counen! 
elected: injsraccordances with tthea IndaanssAct, SRIS.c. TOTO RSH ¢ 
I-6,(s ad2( lo (councal ofrthe banady): 

Most of the Indian bands today have a council elec- 


ted in accordance 4 withasthedseindikan eAetl (sanon4 (i) )< This 
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council consists of one chief and, for every one hundred 
méiibers ‘Yor’ vthem band) 1%ene: | .counce?] Tor) but “thes number «of 
councillors may not be less than two or more than twelve (s. 
V4(2)). Chiefs and ‘councillors hold office. for, two yéars °('s. 
78(1)). 

Under the Act, the Governor in Council has the right 
to make regulations providing that the chief of a band must be 
elected, either by a majority of the votes of the electors of 
the band, or by a majority of the votes of the elected coun- 
cillors of the band from among themselves. In the latter in- 
Stance, the chief so elected must remain a councillor. The 
Act also provides that councillors must be elected by a major- 
ity of the votes of the electors of the band unless the major- 
ity of the band has, at a referendum, decided that the reserve 
should be divided into electoral sections and the Governor in 
Council, upon a recommendation from the Minister, has decided 
to give effect to this decision and has divided the reserve 
into no more than six electoral sections. In such a case, a 
councillor must be elected by a majority of the votes of the 
electors residing in the electoral section in which the can- 
didate resides and that he proposes to represent (s. 74(3) and 
(4) 6 If, in an electoral section, more than one councillor 
must be elected, the candidates who receive the highest number 
of votes are elected. 

Any member of the band who is of the full age of 
twenty-one years and is ordinarily resident on the reserve is 
qualified to vote for a person nominated to be chief of the 
band (where the latter is elected directly by the electors) 
and to vote for persons nominated as councillors where the re- 
serve consists of only one electoral section. Where the re- 
serve is divided into several electoral sections, a member of 


the band can vote in an electoral section only if he is 
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orndinar ily. residentigin *thatesectiion® s<n 770. % 

ALlweligiblescelectors, ‘excepty,those, guilty fikcor= 
rupt practice, dishonesty, malfeasance or of accepting bribes 
and whom the Minister of Indian and Northern Affairs has de- 
clared ineligible for a period not exceeding six years, may be 
nominated for the position of chief (when the latter is elec- 
ted by the electors) and the position of councillor. Where’a 
reserve is divided into electoral sections, however, only an 
elector eligible to be nominated and residing in a section may 
be nominated? for ‘ajipositeionasrmrecouneim’! onminerthie section. 
For a person to become a candidate, his nomination must be 
moved and seconded, at a meeting to nominate candidates, by 
electors who are themselves eligible to be nominated (s. 75 
anda#78'(3.) + 7eindbhanl  Bandmgblection Regulations, SOR/54=-425, 
SS S43 )a)is 

When several persons have been nominated for the 
Same position, the election is held by secret ballot 
CS Sp hG, (2) 


Paragraph. oc; Accessc) (tO Sthe | Public Services ns 
governed by the Public Service Enployment Act pak. S.C. LOD, 
Gh.a.P=32.. This-Act, which does not conflict with, the wresens 
Paragraph, provides that appointments and promotions in the 
Public Service be based on selection according to merit 
oe LO) Tt also provides thats lin. prescribing selection 
Standards, including language requirements, the Public Service 
Commission must not discriminate against any person by reason 
Of sex, race, national origin, coloum, religion, maritalestatus 
Oorvage ((s. 12)... Further, sunder themcanadiany Human Rights Act, 
the Crown is prohibited from discriminating in matters relat- 
ing to employment on the basis of race, national or ethnic 


Origin, colour, religion, age, sex, marital status, conviction 


satis os fhe 


for which a pardon has been granted or physteal "Nandrcap~ (ss. 
SP op Ly Pireraiad O13 rivakiy, -alchougm tte rs true= that the 
Public Service Employment Act allows persons who are appointed 
by~tar *Minitster, “and” employed” in his “office; —tol be “appointed 
without competition, and in Priority "to “all other “persons, "to 
a position in the Public Service, such persons, to have access 
to the Public Service, must be qualified for appointment 
Eherei nis’s..U 835. 74)2 Tis. PrOveston® "is —not "CONtcaly. tO" tne 
present paragraph. It simply recognizes what may be regarded 


as a transfer. 
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Seetrom -ECb of *the’ "Canadian Bil lof Rights recog- 


nizes the right of every individual, without discrimination by 
beacon Or wrace/ national origin, colour, religion Or sex, to 
equality before the law and the protection of the law. 

In Attorney General of Canada v Lavell, [1974] 
Seeks 15 497s ae pages t505™ cor-isoy, 'the "Supreme Court* "of 
Canada concluded that the concept of equality before the law 
as recognized in s. 1(b) of the Canadian Bill of Rights was 
different from that recognized by the 14th Amendment to the 
Untied “States = Constitution, ~ as interpreted by” the” courts "of 
that country. In the opinion of the Supreme Court, the phrase 
"equality before the law" must be interpreted in light of the 
“rule of law" as conceived by Professor A.V.Dicey. dL ig gt 8 i= 
book Introduction to the Study of the Constitution, Prof. 
Dicey indicated that the "rule of law" implies, inter alia, 
equality before the law or the equal subjection of all classes 
to the ordinary law of the land administered by the ordinary 
Courts’ of “tne “land. In Dicey's view, this concept excludes 


the idea of any exemption of officials or others from the duty 
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Of obedience to the law which governs other citizens, or from 
the ,jJurisdiction:,of »the jordinary Acourts. in. the opinion. of 
the Supreme Court, equality before the law as recognized in 
the Canadian Bill of Rights means “equality in the administra- 
tion Or application of the law by the law enforcement authori- 
ties and the ordinary courts of the land." 

In the Lavell case, the Supreme Court of Canada came 
to. .the: concbusioney tha tes... 1 2i01,).0b) eobuehe. ind@an Act shh woes 
1970, ch. I-6, which stipulates that any woman who is a regis- 
tered Indian loses the right to be so registered when she mar- 
ries a non-Indian, does not contravene, on the ground of sex 
discrimination, the principle of equality before the law as 
recognized),in»the »Canadian..Bill,,of »Rights,and sas@interpreted 
by the Court, notwithstanding the fact that a man would not 
lose his Indian status if he married a non-Indian woman. 
Whatever may be said about this decision, the Government of 
Canada has undertaken to revise the Indian Act, including the 
various sections dealing with Indian status, and has taken 
measures to ensure that this revision is done only after con- 
Ssultation with the Indians. 

In conclusion, it should be noted that, notwith- 
standing the fact that the provisions of the Canadian Bill of 
Rights. .do \not, (prohibit, discrimination, on” the yhbasis snot 
language, political or other opinion, social origin, property, 
birth ‘or,.other jstatus,.,a? person, ;cannot » be*idiscriminated 
against for any of the above reasons under a statute adopted 
by Parliament unless that type of discrimination is permitted 
under that statute, or under another statute whose provisions 
apply....to’..,that s:statutel.,.} This. risaysom becausein ones of) the 
fundamental rules of Canadian law is that a statute must be 
interpreted as it stands. For this reason, any federal 


statute ~that® ‘grants *-a’* right “to any” person; “and = -coes mar 
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authorize discrimination for some reason, must be interpreted 
aS not authorizing discrimination. Further, any law which 
would allow discrimination on any basis whatsoever would be 
inoperative if such law abrogated, abridged or infringed upon 
any right or freedom recognized in ss. 1 and 2 of the Canadian 


BilbroftwRights. 
Articlei27 


No .federal. law /exists .that..would dény persons 
belonging to ethnic, religious, or linguistic minorities the 
right, in community with the other members or their Groupaeto 
enjoy. their»own culture, to profess and: practise their own 
LeMigil oni pyors,cowlusey theixy. own language. The Official Lan- 
guages VACUsEeRsS.6. 219705. chi.e UH2)-which justates: 1 that, ’ the 
English and French languages are the official languages of 
Canada for all purposes of the Parliament" (s. 2), in no way 
derogates from any legal or customary right or privilege ac- 
quired or enjoyed by other languages (s. 38). Further, any 
legislation which would restrict the right conferred to 
minority groups by the present Article would be inoperative if 
the courts held that it abrogated, abridged or infringed upon 
the freedoms of religion, speech, assembly and association, 
andy Presses asmanecogni zed) dinrisiwe Lvc)swtd) Yeteyiand: Het) ofmthe 
Canadian Bill of Rights. 

Erom the: point,of-view, ofthis Article, iit should: be 
noted that the Multiculturalism Directorate of the Department 
of the Secretary of State administers a number of programs 
designed to encourage the development of a society in which 
individuals and groups have an equal chance to develop and 
exDresss.theire cultural | sidentitty. ~as) r~neeintegraloypart:ieof 


Canadian life. Similarly, the Official Language Minority 


=w208 = 


Groups Directorate administers various programs the aim of 
which is to promote amongst these groups the use of their 
language so that they can participate fully in the cultural 
life in the provinces and regions where they are a minority. 
Through these programs, it tries to promote and encourage the 
social and cultural development of these groups and facilitate 
their recognition and acceptance by the surrounding linguistic 
majority. 

In addition, the Department of Indian and Northern 
Affairs = séek to* maintain’ and°* develop” Tndian™ culture**in 
Canada. Thus, in view of the important role that the educa- 
tion given to Indians plays in preserving and maintaining 
their culture, the Department supports the adoption of Indian 
cultural enrichment programs. Such programs are now offered 
in most federal and provincial schools. In addition, approxi- 
mately 200 federal and 50 provincial schools now offer courses 
where Indian languages are either used for teaching, or are 
taught. In addition, the Department offers financial support 
to Indian cultural and educational centres. 

In the Northwest Territories, Labrador and northern 
Quebec, the Department has financially assisted Inuit indivi- 
duals, groups and organizations in need of assistance to pre- 
serve their cultural identity within the framework of Canadian 
society. It also encourages Inuit artists to attend exhibi- 
tions of their work, to obtain documentation to write books, 
and to participate in cultural exchange conferences. For 
example, the Department, in collaboration with the National 
Film Board and the Department of the Secretary of State pro- 
vides financial assistance to Inuit film-makers and certain 
Other groups to make films for public viewing. Lastly, the 
Inuit Language Commission has created a new Inuit writing 


system based On commonly used syllabic characters and roman 
letters. 


re tOg = 


2 enbXanline tion ys. the.«<Lawwot..the 
Northwest Territories and of 
the Yukon. 


The territory over which the Hudson's Bay Company 
had trading rights, known as Rupert's Land and the North 
Westem Lerrivtory ;..wase trans ferred:by, Great. Britainsto 
CanadasweLrective. Ju lied. 5 the 18 10.0. ohOs this were added, 
on September lst, 1880, all the remaining British territo- 
ries in North America, save the Colony of Newfoundland and 
its dependencies. The provinces of Manitoba, Saskatchewan 
and Alberta were formed from this vast area: other parts 
Ot rt were transferred: to, the.existang Provinces, of..Ontario 
and Quebec. At present, however, one third of the area of 
Canadanrenains,.outside of. the, provinces, uand. 1S..onganized 
into two territories, the Northwest Territories and the 
WuconelLerratonys (benced omth: to. mbée:called the Yukom) . 

As previously noted, Canada. is.a federal, country, 
but the Northwest Territories and the Yukon are not provin- 
ces. They are areas over which the Parliament has, 
in law, plenary power, that is to say both federal powers 
and those elsewhere exercised by the provinces. Even though 
the Territories are not provinces, they are entitled, like 
all other areas of Canada, to representation in both Houses 
of Parliament. Thus, the residents of the Territories who 
ane qualihied woters and. sexercisé jthein franchise, ta ne 
entitled.,, like all, other, Canadians.,.»to elect members to the House 
of, Conmions.; ba So, bothiion (Canada..s' monther:.ternitorics, are 
entitled to be represented in the Senate by one member each. 
Parliament has, moreover, created territorial governments 


and has granted them a number of the powers and responsibilities 
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of provincial governments. Such matters as overall juris- 
diction over labour relations), ownership, of* Crown lands and 
the power to prosecute which the provincial Attorneys-General 
possess, have not been transferred. 

The governance of the Territories is provided for 
by athe Northwest iterritories: Act, Ri SiC. 21970) Veh. IN-22tand sthe 
Yukon Act} R Sec 2 29702 ch 2 -Y-7 4 TheseiActs provwidevthatyeacrk 


territory shall have a government consisting of a chief executive 
officer appointed by the Governor in Council and known as 
Commissioner, and of an elected Council which holds office 
for four years unless previously dissolved by the Governor 
in Council ‘after’ consultation with ats members. > The scom- 
missioner administers the government of the territory under 
instructions: “from theGovernor ain“Cotnc11.4 or 4thermMini's ter 
of Indian and Northern Affairs. Legislative authority is 
vested lin the *ter ritoria biConmi sstione ravi 2Council withthe 
result ‘that’ ordinancesVadopted by avtérritory’s iCouncilemust 
receive the assent of the territorial Commissioner to 
acquire “force “of ‘law. ©9In bothterritories, “the Commissioner 
in Council), “sub ject’ ‘toetthe Act “setting Uupbtherterriterial 
government or to any other Act of the Parliament of Canada, 
has, ‘to the ‘same ‘extent’ as’ a provincial” TegisTature. the 
power "to ‘Llegistate with respect *tolsuch matters tas (local 
taxes’, Tiquor ‘sales, thevpreservation of game’ ,=therestabiaish- 
ment and tenure of territorial (governmental) offices, muni- 
cipal institutions, education, licencing, the incorporation 
of companies, the solemnization of marriage, property and 
civil rights, the administration of justice, the imposition 
of fines, imprisonment and penalties for the violation of 
territorial ordinances, and generally with all matters 


ofa local*or private’ nature “ain “the Territory. “Porther; 


a! Ot RS 


a, terra torial, Commissioner in. Council. can also, legislate 

With, respect to, counci -ryelated matters., Lt can enact. ordi- 

hances, pertaining. to, clections,of.members..of, the,CounciL, 

coniroyerced eLections,.and qual ificatrons=ot-electors,, can 

didates: or- Council, members. »«.[t..can, also, legislate, as_to, the 

Sizeeot gtneeteiw tort aie Counc. This wowem, however... us 

somewhat restricted since Parliament has decreed that the 

Council of the Northwest Territories shall never have fewer 

than fifteen members or more than twenty-five while that of 

the Yukon can never have a membership of less than twelve or 

Ga MOreestliall, «wom Vinq(.NOGtOWEeSt .leorrit ores. Act, RB onl 4 197 0, 

ee Peek oS Stk lal Nest CALE Olen Cleloon ere eid, of 4 CL) ui kone het, 

Resor Caplnd Mar a elena SS Be se whe OR Ot. lit LG anid 7 C1 ale. 
Although itascan be ,seen,.trom.the above that Parlia- 

ment has conferred extensive legislative power upon the terri- 

torial Commissioners in Council, it has retained for itself 

and the federal Government three key instruments of control. 

Firsts it chasiwiven (tonthe: Governor..im.Council,.and jto the Minister 

of nindian sand 4Northermn Atfairs the power tos sgive, instructions 

to the territorial Commissioner with respect to the adminis- 

tratwon of the Territories. ocecond , at shas, express ily mecognized, 

ID Balanites o bijsGLEGUMs.tances, prioruty gto. statutes sof the sederal 


Parliament. (1) Tied selits [cs conven eLO, hie .Governog, rin Council the 


(1) An example of this is the Canadian Human Rights Act, 
SHG SOS 76377 2ech 5 63:3 Swhteh Prin &so “Far-as iPanivament 
has not otherwise provided, applies to the Territories 
in respect to matters over which the Territories have 
jurisdictaonsnetfhnus , minder ethis TActy ithe: Governor 
in Council could order that the sections of the 
Ae dealime with the right-of -access- of citizens and 
permanent residents to governmental records containing 
personal information concerning them be made to apply 
to the territorial governments (s. 62(2)). 
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power to disallow any territorial ordinance, or portion 
thereor,” within one year o1, its passage "(Nortuwest “lerrito- 
TICS ACL, O54. 45 fo ANG TPO sy UOn eC ae orcrer a Tem Crmcnrne 
20(2)}.- hrs power. 1t should "pe noted. us “silt larete tie 
one "wnich™ the’ Governor im Council ™can, pursuant to sections 
26 and QO Or tne Bricish Nort America Act. four. 50 eu moT 
Victoria ch... 55 (USK); vexeLeisee wi Cie Trerard tO, airy wot 
adopted= by a@ provincial recrslature. 

As a rule, the Acts" under which* the territorral 
governments operate do not require consultation between a 
territorial Commissioner” and’a’ terrreorrga) Counc tout an 
fact the territorial Commissioners Seek the cooperation of 
GCounerlemenbers “in thevexererse’ of Mire mrmaunM ints trative duties. 
Thus while consultation between the Commissioner and Council 
of a territory is’ required only in the Yukon ‘where the Yukon 
Act “imposes a "duty “upon “the terrrror ial *Gommrss toner eormcon— 
sult with “the “Advisory “Conmtvree on Pinlancey "consis tame sor 
three members of the Council appointed by the Commissioner 
upon the recommendation “of “the Council; in respect to “the 
preparation of “the estimates or the expenditures ane apunro— 
priations required to defray the charges: and expenses or the 
PUDL EC servaces Of, the lelritory for ay tiscal year arian 
ACC, RYS tG7 E970, “eh ay 2) tcl V2 ye ein practice» orceted 
Tegrslator's are, in “boty Territories,” appointed “tothe 
territorial executive committees, and all mayor policy 
decisions are taken on the advice of the territorial Coun- 
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(a) General Comments 


ThesCovenantyonsGivaly and}Polatieal Raghtseas not 
part of the law of the Northwest and Yukon Territories and, 
therefore, does not have force of law. This being, it cannot 
serve as the basis of a civil or penal recourse enforceable 


by the courts. Protection of the various rights and freedoms 


fw ol 6 tes te 


recognized in the Covenant must, therefore, in so far as 
they fall within the jurisdiction of the Territories, be 
SOugHt. Under territorial Law - 

While the territorial Commissioners wn” Council 
have-not-enacted balls of Rights, the Canadian’ Bill of Rights, 
Rao.c. 1970, Appendix ITI was held by the Supreme Court’ of 
Candudastin fhelQueent 7 .[ Mrybowes),? (1970) iS. GIR. T/p. 282° (291), 
to applyito ternitorinlid esuslation.. This 1s! because! terri - 
torial ordinances enacted under the Northwest Territories 
Act and the Yukon Act are to be considered "laws of Canada" 
for theepurpose’ of tthe Bulio7 i Therefore, ‘any territorial 
ordinance which is construed by the courts as abrogating, 
abridging or infringing any right recognized by the Canadian 
Bill of Rights would be inoperative. Also, British common 
and statute. law, WiC, 1s. Dart, Or the, Jaw om ther territories 
Us, considered... because it. can be repealed.” abolished or 
altered by Parliament, to be part of the "Jaw of Canada" 

DS det ie @ eAtleeS (Ge) Oe OsoaAnadian, Bil le Oc sRION LS. Andy 
a5, sUCiL, cUDieCt bO fae apm tcatton ot ane: pal iy 

Apart from the protection afforded by the Canadian 
Bill of Rights, the rights and freedoms recognized under the 
Covenant are also afforded protection under the laws of 
England relating to civil and criminal matters as they 
exrsted ton July iS, W870 to ithe, ‘extent fthat these “Laws 
are applicable ‘to “the Territories, iandhave prot subsequen- 
tly been repealéd, altered, varied, modified or affected 
With respect ‘to the Territories’ by ‘any Act of ‘the, Parliament 
of the United Kingdom or of the Parliament of Canada or by a 
territorial ordinance (Northwest Territories Act, R.S.C. 
Poy C8 ea. PN 78 CS AGC) Vukonm (ACE, TR StC elo 70ssom. Y-2, s. 
Z2) seeProLection..o© Some, of these rights 1S,.also provided 
in territorial ordinance law. The protection afforded to 
the rights recognized in territorial common or ordinance 
law is either administrative, penal or judicial in nature 
and is discussed in the comments found in Article 2 of the 


Covenant. 
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(b) Comments on Articles found in Parts 
Ly LE and Ii woke the .eovenant. 


APLECLEas7 


Although the International Covenant on Civil 
and Political Rights is not part of the law of the 
Northwest Territories or of the Yukon, the rights and 
freedoms therein recognized are, nevertheless, for the 
most part, protected in territorial law. Furthermore, 
these rights are usually protected without any discrimina- 
tion whatsoever because territorial law, as a rule, applies 


tomeve ry ore. 


The Covenant indicates that any person whose rights 
or freedoms, as therein recognized, are violated ougne to 
have an eftective remedy. As the Covenant 1s not wpatc or 
the law-of the Territories, the recourses available to any 
person when a right, recognized in the Covenant and 
protected by territorial Taw, i1s*violated, lie in terri- 
torial law. “AS 1S the case at the federal bevel,—these 
TeCOUrses Vary According to the right attectcd. laus aan 
individual who suffers discrimination in matters of employ- 
ment Or services offered therpublic, <ancluding -accommoda— 
tion, may, under both territorial Pair’ Practices Ordinances. 
make a complaint to an officer appointed by the Commissioner 
so that he may examine. the complaint and try to cttect a 
settlement. If the officer is unsuccessful, he may make 
recommendations to the Commissioner who may then issue any 
order she deems necessary -co carry into. effect, these 
recommendations and bring about a successful resolution of 
the complainant's grievance. Should the complainant, or 


any other party affected by the Commissioner's order, feel 
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that the order is inadequate, he may ask a judge of the 
territorial Supreme Court to vary it. The territorial Pole 
Practices Ordinances also allow an individual to lay an 
information against the person whom he accuses of discrimi- 
nation so that the latter may be brought before the courts 
and, if found guilty, convicted of an offence (Fair Practi- 
wes Ordinances? RLOUNSWETI/ 1974 3% ch?- FE2, $5 .1°729- Fair 
Praccicces UrcinaneeywerOs’. 2 TO7O,* chi FeZi ss 76-8 ).* 
Further, any individual who is illegally held can seek from 


the Supreme Court of a Territory a writ of habeas corpus. 
The same individual could also seek damages for illegal 
detention. Tort law also affords an individual the possi- 
DIilitysof Seeking’ damages" for such acts as’ assault,” abuse 
of legal process resulting in imprisonment, battery, defa- 
mation, or trespass. It ought also to be mentioned that 
Since the Canadian Bill of Rights applies to the Territories, 
an individual may ask the courts to declare inoperative any 
Pard, Of6 texrrag Oraalslawawhachr contravenes the) Bal Ix 

In addition to these various administrative, penal 
and judicial recourses, it should be mentioned that in both 
Territories, legal aid is available to persons who cannot 
afford, or can only partially afford, legal assistance. 
This aid is with respect to criminal, penal and, subject to 
certain exceptions, civil matters. In the Northwest Terri- 
Logi es, .ithe flegal aid program has dts basisi not on, degisla- 
tion, but on an agreement between the Government of Canada 
and. the ternitorial. government ;> ins the: Yukon,. it: is based) on 
thé. Legal Aid, Ordinance,, C...0..¥.7. 1976,, ch.) L-3.1. 


mi WS 


Employees of the territorial governments can be 
sued, personally in tort for wrongs committed.in the course 
of their employment. However, although such persons are 
agents;of, the.Crown in right,.of.Canada,,the-latter: cannot 
be. sued. for, their tortious, acts, sanee, thes Crown Liability 
Act does not include amongst the persons for whose tortious 
acts the Crown is liable individuals appointed or employed 
by or under the authority of an ordinance of the Northwest 
Terrijorvies oreof the Yukon WU Crown Laapeel ito Actin. Rectee 
1970.,.Ch.. C-58.5 S. 2ulservantiieaeNor as ayterratoracal 
Commissioner responsible for the actions of such 
persons as they are not his employees or servants, but 
employees or servants,of:the Crown, (Kezar, v... The Queen and 
Commissioner of Northwest Territories, (1977) 2 W.W.R. 83). 


Artacle.s : 


Under the Covenant, the territorial governments 
are committed to ensuring that both men and women enjoy 
equally: the) civil iandpolit teall ry iehusisettorth therein. In 
each’ territory)® there. exilsts0fa* Fain Practices Ordinances which; 
inter alia, prohibits in matters of employment and services 
offered? tot the public, 7 including? Lodei ne, fan discramimeation 
or publicity indicating discrimination, or an intention to 
discriminate’? 'on> the! ground? off/sex (Fair Practices Ordinance, 
RON W FR, 07 45," che RH eis WRAY Sot ie Jand? 1 Jason wPyact ices 
Ordinance 52 MOL yae7 197-6 ite 5 P= 27,0649 B88 4B Shand SyeLein. tive 


Yukon, further provision is made to prohibit discrimination 


on the basis of Sex with respect to appointments to the 
Lerritorial public services (Publ tesoervices Comils sa 01m Ord l= 
nance.) G.O.Y 1. 1976. clin P=10.( ease oo ae ei nOugiEio 


ae ee 


equivalent provision can be found in the law of the North- 
west lerritories, practice in that, Wenrisony \is.-toehe 

same effect. There, all collective agreements signed 

by the territorial government with its employees contain 

a ‘chause by which. it, andertakes-.to, practice no discrimination 
on “the/;basis o£, sexe 


AFELE Le \A* 


In both the Northwest Territories and the Yukon, 
legislation has been enacted which allows the territorial 
Commissioners, in cases where a war emergency has been 
proclaimed “under .the War.Measures. Act, R.S.C..1970, ch. W-2 
or when there is a real or apprehended peace-time disaster, 
to declare that a state of emergency exists in the Territory 
GGeanvVepane therceotrand to. take, Within the Jimits of the 
jurisdiction of the Territory, the measures which the 
Situation requires (Civil Emergency Measures Ordinance, 
PAO ste We licgt Cie Cie eGa 5 so 7a Oe Tt oand 16: Civel.kmer= 
Seneyalloasuressirdinance.. C0... bowl On6, cha C-8,.SS..7, 9, 
il wand et 32 

The territorial Civil Emergency Measures Ordinan- 
Ceca Gh tdileto. tie cod somernment, ol the Territories. They 
counter spon, toe terratonial Commissioners the power, to take 
measures to deal with emergencies. Thus, by themselves, 
they do not contravene the Covenant. Should a breach of the 
Covenant occur, it would result from measures taken under the 
authority of these ordinances., Usually, measures taken under 
these ordinances have a far more mundane aim than the protec- 
fons Ot athens latenot. thet nations Thissbeing the: case, ordi- 
nary civil emergency measures taken under these ordinances 


Could not.cit this, were nmequired, be: justifaedunder, Article 4 
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of ‘tite Coverant. lis. However ts not necessary as ter- 
ritorial emergency legislation cannot be used to adopt 
measures whose purpose would be to restrict the rights and 
freedoms recognized in the Covenant. The measures taken 
under this legislation must reflect its aim which is the 
protection of Lite and property, not the destruction or 
limitation of the rights and freedoms recognized in the 
Covenant. This being the case, any measures whose purposes 
differ from those of the ordinances under which they were 
authorized, can be attacked in courts on the ground that 
they were ultra vires of their enabling legislation. 
Further,.if they abrogated, abridged or infringed upon 

any of the rights and freedoms recognized in the Canadian 
Bill of Rights, it could also be argued that these measures 
were inoperative because they conflicted with the Bill. 
However, as a rule, measures taken under the Ordinances 
will not relate to the rights and freedoms recognized in 


the Covenant and, therefore, will not conflict with it. 


However, on occasion, measures taken under these 
Ordinances may incidentally affect certain rights recogni- 
Zed lihut hel OVenalt...adLinepanclLcoulan, vrererence should be 
madesto the use of compulsory labour and to restrictions 
on the liberty of movement. As the Covenant itself pro- 
vides, many of the rights and freedoms which it recognizes 
can be restricted tomsreasons of public onder. .o1s Sune im 
of the emergency legislation under discussion is the pro- 
tection of public ‘order within the Territories. tt-would 
seem doubtful that the measures taken under the territorial 
Civil Emergency Measures Ordinances would conflict with the 


Covenant. 
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Articie 5 < 


The civilvand nolitical riehts recognized .in-«the 
present Covenant are, sin the Territories. surticiently pro- 
tected against the activities of any eroup,.or person whe 
Nay, wish to destroy or limit them. ,Thus, as a rule, no 
overall restrictions on the activities of such groups. are 
required. Nevertheless, in some cases governments must 
intervene. Thus, the territorial governments have enacted 
Pegrvelation, tO restrict the right to advocate or practice 
discrimination. In the Northwest Territories, the Pada, 
Practice Sw Ordingnce.. RON: Woal. 10/4, cn. P-2 prohibits any 
person from publishing or displaying any notice, sign, 
symbol, emblem or other representation. indicating discrimi- 
NaACION, OTF an intention to wiscriminate, against any, person 
or any class of persons for any purpose on the basis of 
face, soreced) “colour, wex Marital status, nationality, 
ancestry, or place of, oriein (US. 5). The Ordinance also 
prohibits discrimination on any of the above-mentioned 
grounds in matters of employment and services, including 
apartment accommodation, made available to the public (ss. 
ape oa Oe eel iatne YUKO) a toe. bal eract ices. Ordinance, 
ee oe Cou Gees Po? moh pits. da Scr imina tzon, Or woe 
publication or display of material indicating discrimination, 
or an intention to discriminate, on, the. grounds of. race, 
MNelicious screed, colour, ancestry, sex, marital status or 
ethnic or national origin in matters of employment or ser- 
vices, including accommodation, made available to the 
WU Oa GS See Sue 4: CAT 5 oe 


At Give. ©, 5): 
The territorial governments have recognized 


Pia eeve.y, Numanspeing as any inserent riogmt to life “and 
Gree alt snow bewprotected. lo this ettect, they have 
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taken measures not only to preserve and extend the life of 
individuals, either by attording, them medical aig, on bs, 
giving them finawcial assistance, but. also toy protec. thea, 
life against wrongdoers and, where this proves impossible, 
to bring about the discovery, apprehension and punishment 
of the responsible ‘parties. 

Invorderstoshelp preserve an lindavadualés thite, 
the Commissioners in Council of both the Northwest Territo- 
ries and of the Yukon have enacted ordinances creating 
universal systems of hospital and medical insurance (Terri- 
torial Hospital Insurance Services sOneinance, whoo sNows e. 
107-4 4+ch [0T-4y Medical CarecOrdinance; (RON sWel nlo7 ae 
chi M=9;-HospitaleInsurance Services \Ordrnance ssGe0 1 ar 
19767, "cis H-Syeheal th “Care tinsurance .praneordinance, 
CIty eT .. “1976 VechonHsal yee Further eanGgorcer? cogpu0vece 
bare sin cases where jevenialidector would be jreluctantato 
intervene for fear of civil suit, the law in the Territo- 
ries provides that a medical practitioner, a registered 
nurseyroruany other personmerstnetiliable for danageseszor 
injuries or death caused by an act or omission on his 
parttanerenderimng, routsidecanwhospital corlanysother place 
having adequate medical facilities and equipment, emergency 
nedtreal—services—-Or-f£i7rst- aid assistance, unless Tt 2s 
established that the injuries or death were caused by 


gross negligence on his part (Emergéncy Medical Aid OUrdi1-— 
Mmatice. OTN Wel, 1970 ()St™seSston), Ch. oO: Emer veneyemealcaL 
Ard Ordinance, €.00ev +1. 1070, Clie hol te ee CNe r= pro erate Or 
the’ territorial’ covernments, such’ as Ssoctal™assiStance, 
disabled person's allowances and workmen's compensation, can 
also’ be Considered; though more’ tenuously; as part’or the 
State's obligation’ to” protect an’ individuals lite (sentor 
Citizens Benefits: Ordinances OUN-WeT? 1978" (2nd session); 
ch. 13*"Socialy Assistance Ordinance, RYO UNS Wars SLOT 44 cen 
5-9" "Workers." Compensatiom Ordinance. U.N.) Pol oe 


session), ch. 7: Rehabilitation services, ordinance,., Gao eee 


relzil - 


to7G, cu. R=5; Worknen Ss Compensation. Ordinance, €.0.Y.T. 


1976, ch. W-5; Workmen's Compensation Supplementary Benefits 
Dre mance oO ie lO Oe CO We!) 


Further, in Order, to. aiford police protection, to 
the inhabitants of the Northwest Territories and of the 
Yukon, the governments of both of these Territories have 
entered into contractual arrangements with the Government 
of Canada so that the Royal Canadian Mounted Police may 
Carry otmitorertect the laws in force therein...) Further, both 
Territories have Coroners Ordinances which establish a 
system of territorial coroners to uncover cases of unnatural 
death so that prosecution, if required, may be taken under 
the Cramingl rGode, :RiSiG. 197.035 .ch.»C>342(Goroneys) Ordinan- 
ce ,ek-O NW. 1 1074, ch. C165 Coroners Ordnance: Un Oyo 1. < 
1976, ch.. C-1'8). Thoueh the territories have sought to 
reduce the already low number of crimes therein committed 
bysinsurine adequate policing ot their territory, it Fs 
impossible to totally prevent crime. To compensate the vic- 
tims of violent crimes or, where the need arises, their 
dependents, the territorial governments have set up programs 
to compensate the victims of such crimes (Criminal Injuries 
Compensation Ordinance, R.O.N.W.T.. 1974, ch, C-23; Compensa- 
tion for the Victims of Crime. Ordinance, G.0.Y.1. 1976, ch. 
CCAR Oe 


Article 7: 


The use of torture or cruel, inhuman or degrading 
treatment or punishment as a mean of investigation, punishment 
or prison discipline is against the policy of they terratorial 
governments. Their use is unknown as a punishment. Punishment 
for the breach of an ordinance is usually either a fine (which, 
as a rule, does not exceed $500.) or imprisonment (which, as a 


rule, does not exceed six months), or both (Interpretation 


Pare a 


Ordinance-;—RyOoNt Wert 4 Ch 5S Sto (1) and. ol 
Interpretation Ordinance,  C.0.). 1.11970... Che 61-35 crc ores) 
and: 295 CLiAMINAa Le COCs: shvco. i bho Coben Onis ae Ao ane eee 
Similarly, torture and cruel, inhuman or degrading treatment 
or punishment are not used as tools of prison discipline. 
The territorial corrections systems seek to provide for 

the safe custody and detention of inmates with a view to 
their rehabilitation and reject the use of unnecessary 

force (Corrections Ordnance sh OaeWert ew 1 o7 4, ch. U-Lo ass. 
SCZ) CC) wand (Cd "bie Lomand 255 Correct 1 Oise heed ulons. 
COMMLS ST ONCT# omOrder=(-VUWwom) =o 7-57 Poles Seeman Gls) Allee (2m oe 
54,55-and~-65)~—" In* this context, at shovld=be-mentioned 
that no medical-or-scirentific experimentation is practiced 
On ;indivVidual’s ine the territorial corrections systems. 

It should be mentioned that the Territories have 
not legislated with respect to methods of police investi- 
gation. Such legislation, however, is not required as the 
Territories are policed exclusively by the Royal Mounted 
Police, 2 Ine Porce ys: Constitutive Act provides, that. every 
member who is cruel, harsh or unnecessarily violent to any 
Privsonely Or Othey person 1S. SUlLty oO mere Orese ry TC] 
offence and is liable to imprisonment not exceeding one 
year, Or to any Other Lesser penalty -proyviccdsto1 =), mtire 
said Act. (Royal Canadian Mounted Police, Act, R.S-6.. 1970, 
che R95 ss Zoe), ond SOC) eand so) jee sltashould wetulene 
be noted that a service offence is an infraction distinct 
from, and in addition to, one which might result from a 
breach’ othe? Criminal Vode. RLS 24 970) cht] Ce 340 

Additional protection is also conferred upon the 
residents of the Territories by the Canadian Bill of Rights. 
Under section 2(b) of that Bill, the courts have the power 
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to declare inoperative any territorial ordinance which 
they construe as imposing or authorizing the imposition of 
any cruel and unusual treatment or punishment. 

Finally the common law, as it applies to the 
Territories, provides that any person who has been subjec- 
ted tostopture on toveriel, <inhuman tor: degrading treatment 
or punishment) :can,ysue tin, tort for assault) orn battery the 


person who has authorized or inflicted such treatment. 
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TerrLcorica aw complies Will this Articte. 


Paragraphs “land: 2: As mentioned in the 
part of the Report of Canada dealing with federal legis- 
lation, towpold a person in “slavery orm servitude 'constrtu- 
tes false imprisonment and is a crime (Criminal Code, 
R2S4C8*1070N8ch. C2547 ShcZ4pe2)) 29 Notwithstanding “their 
criminal nature.) “slavery and ‘servitude are also contrary 
to publ rerspolicy. “Thus, the territorial “supreme*courts 
would afford no assistance to a person who should seek 
enforcement of an "alleged" right to maintain an individual 
ina State ot Slavery Or. servitude... To the contrary, any 
individual who is so held is entitled to seek and obtain 


from a territorial supreme court a writ of habeas corpus 
ordering the person who holds another to bring the said 


person before the court so that the legality of his deten- 
tion may be~examined.--lf-the-detention is shown to be 
unlawful, release will be ordered. Further, in addition 
to any information which he can lay under the Criminal 
Gode,-an individual held in slavery or servitude can also 


sue the person who so held him for false imprisonment. 
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Paragraph 3: With respect to contracts of ser- 
vice, an employee Cannot be forced to work tor a particular 
employer. Under the law of England as introduced in the 
Territories, courts, do not recognize the Picit.ot an, em- 
ployer ta, forces, through specaric perrormmance ore) tj ume- 
tion, a person to work. for him against his will... However, 
although he cannot seek, by Specific performance or Dy 
INJUNCELOM, the CXeCULION, OfsanccONULLaAcCh O1ese1y LCe, can 
employer may sue” to=recover-damaces. form breach Of contracc. 
While neither the equitable relief of specific performance 
nor that of injumction, are. available to, bind: an. individual cc 
the service of another, an employer may, in cases of illegal 
strikes and walkouts, apply for an injunction requiring the 
return to work of his employees. Any employee who does not 
want to comply 1s free to ceive notice and terminate his 
employment. 

In certain instances, territorial ordinance Jaw 
allows» for forced or compulsory Labour's lo. this enteet 
mention should be made of: 

a) the territorial Corrections Ordinances mwoichestatrestnat 
inmates in. territorial correction, facilities are: requa= 
red to do what work they are directed to perform (Cor- 
rections Ordinance, R.iG.. No Wel 1074, "Ch he ee Siman ode 
Cle, COLLECULONS OLddilanc cramitesOr: Vee lee ony cere emtaeed 1 Ont 
See 

6b) the territorial, Forest Protection Ordinances which am- 
pose upon the owner or occupant of land upon which a 
file 1c burnin oltol control. Oreos spersoom- conduct 
clearing, lumbering or other operations on such land a 
duty to use every means available to extinguish the fire, 
and which allow, when necessary, the summonsing of all 
male persons save.those in excepted employment, to fight 


forest fires. (Forest Protection Ordamance 7% One ian 


ioe 


107 45 CNP SCE e si.) 155024 and 2551 Fores Protect ron 
OTdimaneene eo) wl alse ol 976 4 ech. REO S isisk a 20',. ‘2 iPyandt:245 4 

ey) the ‘territorial Civil Emergency Measures Ordinances 
under which <a “territorial Commissioner can ‘require’ 'com= 
pulsory Vabour from the, ternitory.;s, residents “(Civil 
Ene rgency Measures Ordinance ; ORO NOW PP s *P07 4S ely. 
Cae ists SEC "Emergency Measures’ Ordinance, C:0.Y.T. 
O76t te he! "CB 6Sey O}. 

Such Ordinances are, however, authorized under the present 

paragraph and, therefore, do not’ conflict with the right 


not to perform forced or compulsory labour. 


Artic le’ 9® 


Rava ora ahi! sewelliy DOT LeimutorsCsyethegraghts to 
liberty and security of person is protected by the Canadian 
Bild wOf Rights... .Under~sections .1(a), and2 (a),0d),the, said 
Bill, any territorial law which abrogates, abridges 
or infringes an individual's right to liberty and security 
of the person would be construed by the courts as inopera- 


tive. 


Paragraph 2: This paragraph accords an individual 
EwoertohtSeutarstentietecot beingsintormeds at the tame,ot 
arrest; of the reasons. for arrest; and; secondly; that of being 
promptly informed of the charges against him. This paragraph 
is given effect in territorial law by the incorporation of the 
pertinent provisions of the Criminal Code, R.S.C. 1970, ch. 
C545 This is done by way of the territorial Interpretation 
Ordinances which state that, unless otherwise provided, the 
provisions of the Criminal Code pertaining to summary con- 


victions shall apply to all summary conviction proceedings 


taken under territorial ordinances (Interpretation Ordinan- 
ceo RwOz NEW Ee Loose, ted Ges ,. st 8.7L). Gln enpmecerron 
Ordamance: $s Oy. ly gallo 765 cheat 30 Pash Zion aio). 


a) "Rignit to be. anrorneda ox 
theyreasonsitor arrest 


AS» a; jrul &,_- offences, against: territorial penal 
legislation are prosecuted by way of summary conviction and 
do not generally warrant an arrest. Upon the necessary 
information beans, presented, toa justice, od the: peace and 
accepted, a summons, briefly setting tout. the, offence with 
respect to which the accused is charged and requiring him 
to appear in court at a specified time, 2s issuedi, tor-the 
accused. However, if a justice of the peace feels that it 
is’ in ‘the public ‘interest, ‘a warrant_may_be. issued instead 
of a summons. This warrant, like a summons, briefly sets 
out the offence with which the accused is charged. Further, 
in circumstances where a summons has already been issued, 

a warrant can later be issued if the circumstances so re- 
quire. For example, a warrant can be issued where the public 
interest requires the issuance of a warrant, where service 

of the summons is proven and the accused has failed to 

attend court or where it appears that a summons cannot be 
served because the accused is evading service. 

Under section 728(2) of the Criminal Code, when 
a2 Warrant, instead of a2 summons, Ls 1ssuedq pursuant .tovan 
information, a copy of the warrant must be served on the 
accused upon arrest. “Itrall other cases, the person, who 
executes a Warrant need NOt serve a copy oF «ties Wal ran ton 
the accused. Rather, under section 29 of the Criminal Code, 
his duty is,.when this is feasible, 

a) to have the warrant with him and to produce it when 


requested; and 


mea 


pie to. give Notice to the person arrested of the warrant 
under which he made the arrest or of the reasons for 
the arrest. 

NEChOugh as 4. rude, a peace officer finding a per- 
son committing an offence against a territorial ordinance will 
notlarrest and détain him, ne can if he, is expressly or ampli- 
citiveajtnorized todo so, by a territorial ordinance. if a 
person is arrested without a warrant, the person effecting the 
arrest has, under common law, the duty to give him notice of 


the reason for the arrest where such is feasible. 


De Rlonts tO De -intormed ot “cnarges 


In all cases where a summons or a warrant is 
fssueds) thescharge against ithe accused is. briefly «set jout 
therein so that the accused knows the charges against him 
before he. .appearsvinecourt. “However, when anvaccused<is 
arrested without a warrant and remains in custody until taken 
before a justice of the peace, 1) official notification of the 
charge made against him will have to await his appearance 
before the justice though, as mentioned in the part of 
this Report pertaining to federal legislation, an indivi- 
dual will usually be aware of these charges before he 


appears yin court. 


Paragraph 3: As previously mentioned, proceedings 
instituted in the Northwest Territories and in the Yukon 
against individuals charged with offences against territo- 
rial legislation are, save where otherwise provided, brought 
by way of summary conviction and conducted pursuant to the 


provisions ‘orethe Criminal Code, ~Ri5.C- VS70% Vel. «G='34 


(1), Vile eri vomseries oir. te tiudge's teimathe Northwest Territories and 
magistrates, in the Yukon, are ex OngIGLe Fustices oF the 
peace! a(Terr ttorralyCourt Ordinance, O.N.W.T. 1978 (2nd 
SESS LOD) Ly. «lo. 225.71 > 3 Magistrate's Court Ordinance, 
Cie Oe Ce Sc 00's 


othe WS: Sale 


pertaining to summary convictions (Interpretation Ordinance, 
RVO°CN.W.T.. 1974, che. 1-5, S$. 28(1);. InterpretectoneGrd1= 
TYATICe rw. Velo PO Ose Cle de igh CS ah ee Our yes 

As a rule, persons accused of contravening térri- 
torial ordinances, regulations or municipal by-laws made 
thereunder, are not arrested; rather, they receive summonses 
to appear before a. justice of the, peace O01 1d Magistrates, oF 


OE) 


ted, with or without a warrant, depending on the circumstan- 


a ticket. However, such persons can sometimes be arres- 
ces. In practice, any person arrested without warrant 

shall, unless otherwise released, be brought before a justice 
of the peace within twenty four hours of his arrest by a 
peace OrLticer, Or, 1f NO justice 1s available Within, the 
above given time period. as soon as, possible. ol) summary 
conviction proceedings have been initiated against an accu- 
sed and he is arrested under a warrant, the territorial 
Interpretation Ordinances tensure, by thelreincorporation 


into territorial law of the provisions, o1 the Crifina cede 


(1) The ticket system is a recent innovation in the law of 


the Northwest, Territories: and. the Yukon. Jt) aims at 
streamlining the present summary conviction system by 
reducing the need! forms udic fal°untervention.es has is 


done by allowing individuals accused of a breach of 
territorial .legislations to cplead el Lluy ,and ona ca ane 
without going through the court process. In the 
Northwest Territories, the ticket system ‘can apply “to 
any territorial ordinance, to any regulation made un- 
der a territorial’ ordinance or toi-any mintcipalt by= 
law which the territorial Commissioner will designate 
by regulation as being subject to the ticket system. 
In the Yukon, the ticket system will apply only to 
municipal by-laws and then only if the Commissioner 
has approved the use of tickets in respect to any 
given by-law (Summary Conviction Procedures Ordinance, 
O.N.W.T. 1978 (1st session), ch. 3; Municipal Ordi- 
nance s 6600 AST Bw ANen 2 M6 EZ cst. Gop. Le 
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pertaining to summary conviction proceedings, that such a 
person may take advantage of the rights recognized in the 
presentrparayg raph.) dithese qaghts; vast Sets forthi ins Part: X1V 
(s5.°448-462) of the Criminal) Code, are incorporated into 
summary conviction proceedings by section 728(1) of the 
Code. The pertinent provisions of Part XIV have already 
been discussed in the section of the present Report dealing 


with federal legislation. 


Paragraph 4: In territorial, law..any person ille- 
gally arrested or detained can seek a writ of habeas corpus 
in order to have the legality of his confinement, tested. 

The right to seek a writ of habeas corpus is protected by 
thes Canadians Bild) off Riphts..d! Under, section: 2c),(111) of the 
said Bill, any territorial ordinance which would "deprive a 
person who has been arrested or detained... of the remedy by 
way of habeas corpus for the determination of the validity 
Of Wis detections alist Ole Nise reledsee iia thet detentions 

not; lawrul”) would, be: inoperative., In, this’ context,. reference 
ought to be made to sections 459.1 and 709 of the Criminal 
CSCC yooh eO arr EM pall Co which have been incorporated 
into territorial law by the application of the territorial 
interpretation Ordinances, With respect to these sections, 
reference ought to be had to the comments under Article 9, 
paragraph 4 in the part of this Report pertaining to federal 


heoislation.: 


Paragraph 5: In English common law as it applies 
to the Territories, anyone who, without lawful justifica- 
tion, arrests, or procures the arrest of a person, commits 
the tort of false imprisonment. The person so arrested has 
the right to sue for damages in the civil courts. However, 


when a person is arrested under the authority of a judicial 


= a0 = 


order or judgment obtained by means of judicial proceedings 
instituted: maliciousi yw ands without: cause, nol action! for 
false imprisonment lies against the person who has procured 
this imprisonment. This is because there can be no false 
imprisonment when arrest is made under a valid court order. 
Neveritheless, -an).ac tion: based von? mal icitous! prosecutiionssor 
other malicious abuse of legal process, might lie against 
the person who instituted or continued these proceedings 


if they proved unsuccessful. 


AYTLC LEG ad Oe 


thes nughitsas eterior th anisthi staritiicl eteresiat ronded 


recognitioniiand protection: in; tenri-toriails 1 aw: 


Paragraph 1: In the Northwest Territories and in 
the Yukon, all persons deprived of their liberty, be they 
detained pending trial and judgments, or be they in deten- 
tion after final determination of their case, must be treated 
with humanity and with respect for the inherent dignity of 
the human being. If they are held by the Royal Canadian 
Mounted Police, members ‘of the Force have a duty not. to 
mistreat prisoners in their custody (Royal Canadian Mounted 
Police ACt. Kio Ce LO7 0. Wch a RoW eo Mint ie As for peroons 
held in, the, territorial prisom«systems, the»territorial 
legislation “soverning the operation of prisons provides 
for the safe custody of persons detained: therein. The 
Corrections Ordinances and the regulations made thereunder, 
in both the Northwest Territories and the Yukon, require 
that measures be taken to ensure the physical welfare of 
prisoners and to protect their physical and mental health. 


This legislation also provides that correctional staff 
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maintain order and discipline with firmness, but without 
the tse ‘of? unnecessary ‘or excessive force. ~ In both ‘Terri- 
tories, the need for prison discipline is met by discipli- 
nary penalties such as reprimand or forfeiture of remission. 
Amongst the penalties provided for a breach of a discipli- 
nary rule is separate confinement; however, an inmate 
cannot be held in separate confinement for more than fifteen 
days with respect to any particular breach. In this con- 
text, it should be noted that prison discipline is not 
viewed as encompassing physical restraint, save where 
required to prevent an inmate from injuring himself or when 
an inmate is being transported (Corrections Ordinance, 
Re. O SNOW, Te EPO Schl! IC=ALS: fe SS . 5 C2ICE)S Lom i and: 18 =255 
Corrections Services Regulations, Northwest Territories 
1G -7 Ss st 6-,* TD)M raids *(C hero nde, ne Oat 70% ard 
SoU Gorrections Uraimance, (sO. Ie LO7OtS Che, 85C+ 1.9.41 , 
s. 9; Corrections Regulations, Commissioner's Order (Yukon) 
POTS A Glo ess: 285) (aero ees ee 354, 50, “40,- 47 6 5-5 5" anid 
Okey 

any inmate round guilty of a breach of prison 
discipline can appeal this’ decision. *-Iln—the--Northwest 
Territories, the Corrections Ordinance allows appeals from 
ay “ecciston O© an Institution s Disciplinary pBodrd to. tne 
Gmiet of corrections (Corrections Ordinance, R.O-N.W.T. 
Torte Cl. Colo, Ss. 2i-22)>  onould f£his, appeal. prove 
mnsuecesstiine there 1's Aa rioht’ oO. appeal tothe courts. 
Ine the: aukongs novadministrative: procedure’ s" provided to 
challenge a decision of the superintendent of a correctional 
institutions: however, an inmate: stillichas. the ‘right ‘to 
appeal any decision of the superintendent to the courts. 

In addition to any recourse available under the 


Cripimiaa Code. hoo. G. 1970, ch. -C-34, a prisoner in a place 
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of confinement operated by. the Royal Canadian Mounted Police 
who is mistreated by a member of the RCMP may complain to the 
Force and the officer responsible can be brought, before a 
service tribunal to answer the charge. This is a major 
servace: offence, andrif found .wuilty.. thad person. 15. .14- 

ble to punishment ranging from a reprimand to imprisonment 

for: term not exceeding one veam (Royal (andadian Mounted 
BOULC ey AGH paki OG eee Chiru OSS. e725 Su gla) Vo me hie 
larly. any. .cormectional officer: who, mistreats an. inmate, of a 
territorial. correctional .nstitution, can, be,,suspended, from his 
duties, or even dismissed. If a charge is brought against him 
under the penal provisions of a territorial Corrections Ordi- 
nance, he can be punished by a fine not exceeding $500. or by 
imprisonment not exceeding three months (six in the Yukon), 

or both (@GCorrectionsyOrdinance .7-Ri ON. Wolhe 1974 och 2xGairky, 


S. 63551 Cornec tions: Services) Kegubations » Nonthwest, Léerrito- 
Cie Sl [O73 sStoee (hk -GCOMRECE 1 ON Sacre aiic Gzmed HO alearla te oles) O75 


Ghee CrlLQl, *SS.335 and Sys 9CGornects ons Regma Gions:sWommss— 
sioner s Order, (Yukem) 6974, Loy sees.) e 

Any person held in a territorial detention faci- 
lity may,,interysalia, complain, to. thesterritorieal Direcrtos oF 
Correctional Services, tosthe territorial Commissione) we toan 
member of the territorial Council, or-to-any-Menmber,or-Parlia- 
ment. Upon receiving a complaint, the Commissioner may appoint 
persons, t0 investigate this ,complainte  theseepersous have 
complete access, to;any. correctional centres Corrections 
Ordinance, ~R.O.N Wolpe lO A a Cee tr) B56 .St 0 COonreg Lion 5, 
Or ia ai Cer CO ele Bea Ober C lhe Cul ie al we ek ON IL. 


Paragraph 2: With respect to persons arrested 
and held pending trial and judgment, a distinction must be 


made between juvenile and adult detainees. 
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In Canada, the detention pending trial and sen- 
tence of a juvenile is, like that of any other person, the 
exception rather than the rule. Thus, if a child under 
the age of sixteen is arrested in either the Northwest 
Territories or the Yukon, he will usually be released 
pending trial. Should this not happen, Parliament has 
provided that this child will be kept in custody separate 
from older persons charged with offences and separate 
from all other persons undergoing sentence of imprison- 
ment (Juvenile Delinquents Act, R.S.C. 1970, CU en aS iota Ss 
13 and 14; Prisons and Reformatories Act, R.S.C. 1970, ch. 
Bevis". 10). ) The territorial governments are bound 
by the federal legislation, and’have taken administrative 
measures to put it in effect. In addition, they have, 
in their legislation, recognized their obligation to 
supply separate confinement to persons under the age of 
sixteen. Thus, in the Northwest Territories, the Magis- 
trate's Court Ordinance provides that ''the Commissioner may 


establish... detention homes, or designate any place a 
detention home within the meaning of the Juvenile Delin- 
quents Act, for the detention of children pending the 
disposition of their case'' in Juvenile Court (Magistrate $s 


Court Ordinance, R.O.N.W.T. 1974, ch. M-1, s. 29(1)). In the 
Yukon, any child being held before sentence is to be Biaced 


(1) In both the Northwest Territories and the Yukon, no 
proclamation was issued extending the age OfnaAppsis= 
cability of the Juvenile Delinquents Act, R.S.C. 1970, 
cheaiia. #dlhene fore.< cn the: terri tomes ,! eth) Act: 
applies only to children who, when they contravened a 
federal, territorial or municipal enactment, were under 
the age of sixteen. 
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by the® Director of Corrections an! a* facility suitable tor 
the detention of children. Further, the Corrections Regu- 
lations provide that "any person defined as a juvenile 
under the Juvenile Delinquents Act who is’ committed in 
custody in a gaol awaiting sentence shall be kept in 
custody separate fromeolder persons charged with criminal 
offences and separate from all persons undergoing sentence 
Orsimprasonment (Corrections Ordinances «G20ny 1a" Lolo 


chy tGslOur,«ss2e23=25siCorreetions Regulations, Commissioner's 
Order teYukonyOlo7s lore seu ae ys 


While the Juvenile Delinquents Act is important 
in the fight against juvenile delinquency, Parliament has 
not intended that it should be the sole instrument used to 
combat it. Thus section 39 of the Juvenile Delinquents 
Act clearly indicates that this Act does not repeal, or 
override, provincial or territorial, child protection :Legis- 
lation. In the Northwest Territories and in the Yukon, 
the territorial governments have enacted Child Welfare Ordi- 
nances., Under these... any child, under the ave of sixteen 
in the Northwest Territories and under the age of eighteen 
in the Yukon, who is deemed to be in need of protection 
because he is not being properly taken care of or supervised, 
or because he is being subjected to bad influences “1) can be 
apprehended and brought before a territorial judge (in the 
Yukon, a magistrate), a Juvenile Court judge <0r wa justice of 
the peace (henceforth to be collectively called FUSTACE)L) A. chika 
who is held or brought before a justice for inquiry under 
a territorial Child Welfare Ordinance is not placed or 


allowed to remain with any adult prisoner in any lock-up 


(1) For more détail as. to the scope of applacation. of the 
territorial Child Welfare Ordinances, see Article 14, 
paragraph 4. 


Soi35 < 


or police, cell used, for, ordinary criminals) or: persons 
charged with crimes (Child Welfare Ordinance, R.O.N.W.T. 
TVA Ghee Gabe) Issa! S24) daed?,: 16:1 )h andra a andyAaS: Child 
Weldaner Ondinante,) Cai Daas 107 040 chieiGe4,: Sisto 264165) Pand 
ae | 

The present paragraph also affords to all adult 
detainees the right to be held separate from convicted 
persons) and to be treated commensurate to their) status of 
unconvicted persons. There are no’ provisions in territo- 
Wied» daw ro} thrash ie hfe cts! 4 However, aha practice,! this; right 
is afforded recognition, save where otherwise impossible 
toy <dorison 

It should, however, be indicated that the special 
conditions prevailing in Canada's northern areas, ¢.g.a 
population, of Jess than 70,000: dispersed over, more, than a 
thamdsor, the-country s surnface, may-sometimes) result tan 
Situations where the Territories cannot meet their obligations 
under this paragraph. Section 44(2) of the Northwest Ter- 
BITOTIeSt ACTS ReSreiot 97 0 Achs AN-225andi sectionl44 (2) of 
£hesyYukonnActys Rs Of 4 9707 echal¥-20 indicate! thatswherel it 
is impossible or inconvenient, by reason of absence or 
remoteness, to confine persons charged under federal or 
territorial law, or sentenced thereunder to a term of 
imprisonmentanotrexceedingitwolyears, infsaiterritorial’pri- 
son, gaol or lock-up, such persons may be kept in a place 
of confinement managed by the Royal Canadian Mounted Police. 
In such cases, it may be impossible to afford to an accused 
the kind of separate confinement which the present Article 


of the Covenant states to be his right. 


Paraerapht3> sIns€anada, thesterritorial, govern- 
Nents» have «jurisdiction over all juventles ‘sentenced under 


the, Juventlenbve! mauentsbAct, (RUS fC enl B70 jiech. J=3 tas well 


gEtoo: = 


as overvald, persons sentenced! under federaly or territorial 
law to imprisonment for less than two years. 

In) the Territories: juveniles are asuaildty? dealt 
with under thes Juvenile? Del tnqavents: Act. alinoughs ini cer 
tain instances their cases may be dealt with under a terri- 
torial Child Welfare Ordinance (Child Welfare Ordinance, 

Ri. OssN Wi TA 619-745 5 chee Cl359 ‘Chad Wel far eh Ordisatance? C1 Ose .. 
197 Ge) Che. 1 Omae. 

With? respect! tot chaddrenm under? the? a cet. Sabaieen 
(eighteen in the Yukon) deemed to be in need of protection 
and dealt with under the Child Welfare Ordinance of a Terri- 
tory, the most drastic measure contemplated by such legis- 
lation as, an’ the?’ Northwest’ Territories, 'the: committal of 
a child to the care and custody of the Superintendent of 
Child Welfare’ or of?a’ children's’ ard ‘society andy? inthe 
Yukon,, placement under “the protective Care of “the Dire cror 
of Child Welfare. When a child is committed, on a perma- 
nent. orytemporary) basis.) to theicare ands custody<of the 
Superintendentiors DirectorsofichildtWelfare, orlof-a! enti eremes 
aid society, he is to be placed in an institution where he can 
be protectediands afeneedvbe,, histreliaba)] 1tation! soucit.<fin the 
case of children in the care and custody of the Superinten- 
dent or Director+ofaChildsaWelfares? thesesinsti tutions are 
foster homes, or any other institution which he deems to be 
Suitable having regard to the best interests and welfare 
of the children; with respect to children committed to 
thescarenoftchildrenss aidisocietygdthesetinststutionscare 
foster homes. Any child committed on a permanent basis to 
the care and custody of the Superintendent or Director of 
Child Welfare or to that of a children's aid SOCTELy.. (ean 
be adopted. However, with delinquent children, adoption 


is the exception, rather than the rule (Child Welfare Ordinance, 


- 137 - 


WO MO MWeles. 2074 noch siG— 3s [ss 292 Gd) Land) (ff) 192) (d) and 
G5 vok2 24 o24iGiy): fan S02 e925, ei and 2873 Child Welfare Ordi- 
Nancers Hs0reti st 1197 Gt teleyiG—4 - ess ou2 1 Geli di cand fois tem 
home Wi... D022), (ejadand BGS), asleo- J 616 G1) cand 71 jr: 

As previously mentioned, juveniles accused of 
contravening federal or territorial legislation are usually 
dealt with under the Juvenile Delinquents Act. Parliament 
has recognized in sections 20(1)(i), 26(1) and 38 of this 
Act that all children under the age of sixteen imprisoned 
under the said Act are to be confined separately from 
adults and are to be held in industrial schools the object 
of which is to reform and rehabilitate them. However, 
even when a child is brought to trial under the provisions 
of the Juvenile Delinquents Act, Parliament has not exclu- 
ded the application of territorial law. Thus, section 39 
provides that a child found guilty of having committed any 
offence, save an offence which under the provisions of the 
Criminal Code is an indictable offence, may be dealt with, 
either under the provisions of a territorial Child Welfare 
Ordinance or under the Juvenile Delinquents Act as may be 
deemed, by the Juvenile Court judge presiding the case, to 
be in the best interests of the child. Further, section 
21 provides that any juvenile who, after sentencing, is 
committed by a juvenile court, pursuant to s. 20(1) of the 
Juvenile Delinquents Act, to the care of a children's aid 
society, or a territorial Superintendent or Director on 
Child Welfare, or to the custody of an industrial school 
may be dealt with under territorial legislation afethe 
secretary of a Territory so desires. This usually means that 
the child is dealt with under a territorial Child Welfare 
Ordinance. Should a child be dealt with under territorial 
legislation by virtue of sections 39 or 21 of the Juvenile 
Delinquents Act, that Act will no longer apply in respect 
to the offence for which he had been brought before a Juvenile 


Court. 


mI fo) Nee 


In! both ‘Terma toémies pel egisation was enaditéd Ctd 

give effect to the aims of the Juvenile Delinquents Act. 

In the Northwest Territories, juvenile delinquents are 

dealt with under the Child Welfare Ordinance, R.O.N.W.T. 

LO7A toh e-Ga3 amd: othe jMagisenate ks »Coumt <Ondinance, R.O.N.W.T. 
97 Ass Chre Mme Sie (50... Under jseetiom 19.(6),<0f otlheuGhickd 
Welfare Ordinance, where an order is made under section 20 

of the Juvenile Delinquents Act committing a child 

to the care and custody of a probation officer, the Superin- 
tendenjt jo £ iGhild.Wel fare} or, ant. industrial schoohgethe 

child is deemed to be committed to the care and custody of 

the Superintendent for a period not exceeding one year. 
Children in the care and custody of the Superintendent must 

be placed, in.afosterm homes orssuch other places. including, an 
industrial school, which the Superintendent deems suitable 
hav ing, wregard to their interest and welktare (ss.24 (1). Also, 
once a child is committed to his care, the Superintendent may 
ask a judge to make custody permanent and if, in the jud- 

ge."s avi ew + sth Vs. pS ein ethe ~best simnterest ,ot, sehe chidd, the 

app Lica bLon -Ma ye sbe,.oxanted a€S 021.) . 

In the Yukon, a juvenile delinquent sent to indus- 
trial school under section 20(1)(i) of the Juvenile Delinquents 
Act shall be held in an institution set up and administered 
under si)20 of the tternitoriakwGornections Ordinance; ,G..0,.Y. 1. 
1976, ch. C-19.1. Should a juvenile delinquent be committed to 
the care and custody of the Director of Child Welfare under sec- 
tion 20(1)(h) of the Juvenile Delinquents Act, the Child Welfare 
Ordinance, 9C, OLY. T2919764 teh 9G=4 wanteappiy.t i Underd thes 
Ordinance, the Director must place the child in a foster 
home or other place he deems suitable (s. 15(1)). The 
Director is empowered to establish and operate group homes, 
orrother’ types of child Care’ facilitresttforethe! speeiar 
care of children who are under his protective care, or to 


make agreements with persons to operate such homes (s. 23). 
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Having examined the treatment afforded juveniles 
detained under.federal and territorial .child protection 
legislation, let us now consider the treatment afforded 
Lompernsons: held jin -ternitorial«correctional«institutions: 

As alreadyomentioned, persons held vin these institutions 

must be treated with humanity and with the respect due to the 
inhenent dignity >of the jhumanaperson 4(sec esupra) Artie be (7 
ang sArticle.10 ,spar..al) . sin. addition ; bene fof; ithe \basic 

aims ,of .the territorial correctional ysystemse2is the .réeforma- 
tion and social rehabilitation of persons therein held, and 
this whether these persons are held for offences against 
federal..or eternitonia L thaw «(Gorrect ons Ordinance, .RsQ.NeW.T. 
LO 4a iG 4 G18. 9S 445 G2AheelCorreections Reeukations:s sCommiiss 
sioner, s Order (Yukon) (19.7.3A.6)) ads 4:3:( italy jes Iowever ; 

while the territorial correctional systems aim at the 
rehabilitation of all detainees, a distinction must be made 
between persons sentenced for breaches of territorial law 


and «those sentenced for breaches,.of federal.-lLaw. ..In «the 


former case, means of rehabilitation are found mostly in 
territorial law while in the latter they are found in both 
federal and territorial law. In the Northwest Territories, 
the principal means used to rehabilitate persons sentenced 
for a breach of territorial law are supervision, treatment 
and; trainings givenstor inmates: imi ‘correctional! institutions. 
As well, rehabilitation is sought through conditional and 
absolute discharges, probation,,{ Sentence, remission!,voutside 
correctional» programs» parole, “and=after release care 
(CorrectionsnOrdinance, OR. ORN .WiThEDO74oneh. cCal Bh Seo ; 
SStni=1t (probariongs4ss¥24 (remassion)y +, Ss7P53-38') (correctional 
Duverams,) c55.. 0-4 parole). Ss AS-490, (atrercare) s.r 
Nevaletodesn.n.S Co g0702 ch. C-340"ss...6602-660) (judicial 
discharge. and. probation). which because of s.4,Z8{1,) of, the 
lnterpretat@on-—Orainance, R.O.N.W, 1, 1974, ch. 1-3.,, applies 


fo all territorial offences (Save .as. otherwise provaded., an 
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the'*yukon ) >the "means °oF “réhabilitation are™basitcally simi- 
lar, save that territorial law does not provide for remission 
of sentences or release through parole of persons sentenced 
for an offence against a territorial ordinance (Corrections 
Ordinance J “O20 2%7T? IS7o seh reCaLonl yesse ies sewor k 

release programs); ss. 16-18 (probation) ;) Corrections Regu- 
latLonrsy Commissioner 's!*Order’tYvukon) #973/tol. Ys 7977 -Carter— 
care): #cCriminal Code {oR 7S PCP 1197 0 > (ch. "655.49 4s 94 -662-666 
(judicial discharge and probation) as incorporated into 
territorial law, save as otherwise provided, by the Inter- 
pretation 20rdinance iC Or. PISLO7eF teh. Sls sonzo Cr) \: 
However, “it ‘should *be noted that the térritorial “correctional 
authorities do grant remission, applying for that purpose 

the federal Prisons and Reformatories Act which they view as 
conferring a right to remission to all prisoners held in the 
ter Pitory's "Correctronakb irstitverons *fPrison'’s 7and ‘Reforma- 
tones iNet J IRS. GY FOS ch APs. Piast 42 fp rirsonen). "Ss. 0-7 4 
ocoMwalso, Womreet rors Koya cross, eases (i) 0 Gruen cmos (alike 
As for persons sentenced for a breach of a federal enactment 
andi hel dirim ‘termi tontalrecorrectional Sins ti pith ons.) ceheir 
rehabilitation is governed by the same rules for all other 
detainees .. savercthats nin! theta: cals e)spud iciail discharge! and 
probation, parole, remission and leaves of absence are 
granted under federal legislation (Criminal Code, ss. 662-666; 
Ramo les Acie, CiRwSs GlackOw0!, cchitP= 22.8 Sao SiG iCbie-s1Pya sons and 


Refonma tommesi wet ,e-sisht 15339 ).. 


ArGicie Int 


In the Territories, an individual cannot be impri- 
soned) merely on, the. ground oft anability, to. tultil a. contrac- 
tual_opligation (Debtors Act, 1360.32 8.535 Vactorrarcn: 

Oo Soe 4 Oe UK Oe aseincCorpoLared™ Intos territorial away the 
Northwest Territories Act,” R.S’.C..'+970,—eh=-N-27--s-- 1S) + 
Collection. Ordinance, CO. Ve.) VO Gs col. CU ats S a> cals eee arena 


14). 
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One of the basic tenets of Canadian law is that 
everything which is not prohibited is allowed. Thus, 
though freedom of movement is not expressly recognized in 


territorial law, it nevertheless exists. Hence, in the 


Territories jhan rindividuahyis free to go where ‘he wishes 
and rto*choosé his“place of residence. “This right, -however, 
isnot rabsolutey as scertain restrictions (to an cindivi- 
dual's freedom of movement can be found in territorial law. 
Hon example, @those -found in the sterrprorial (\rorest<Protec- 
tion Ordinances which allow certain areas where life and 
property are endangered through hazardous conditions of 
vegetation, or by the occurrence or spread of fire, to be 
declared off-limits; or those attached, in the Northwest 
Territories, to parole or, in the Yukon, to a work release 
program (Forest Protection Ordinance, R.O.N.W.T. 1974, ch. 
R=89"ss £6 (1) (e) mand=16; -Cotréections Ordinance, ‘R:OUN.W.T? 
Oj teachin Geos Ss. 45 Useenalsosss 7045(ij-and 47); Borest 
Protect lon Ordinance, ©2000 is 1s) 1076," chet Pees sands, 
Corrections. Ordinance, Coon YiT. 529764) cher €-1971; Ss2iT2- 
14; Corrections Regulations, Commissioner's Order (Yukon) 
10737 161, beset O192A Thescirestrictionsoare= justified’ under 


this Article's third paragraph. 


Article £3. 


Enforcement of the rights recognized in this 
Article rdoesmnotofallawithinethergtrisdiction ofstheatTerritories. 


Artiche 14« 


Paragraph, 1:..Equality.before.the,courts,is.one 
of the basic tenets of the Canadian legal system. In.the 
Northwest Territories and in the Yukon, all persons who 


are before the courts are dealt with equally and impartially 


RL AD, 


according to law. Territorial law cannot abrogate, abridge 
ori dntringe. this, raichite wasthout. ramnined afoulsiob, section 
1(b) of the Canadian Bill of Rights which guarantees the 
right to equality before the law and of section 2(e) which 
guarantees, the right, toy a, fais heardinet andes ashiak Nesuiite 
being, he ldo: bessinoperatixve. DyethesComrtss: 

Another sucht tenet asdithesri ghtito.aspublie 
hearing. In Canada, all trials are open to the public 
Save when a judge deems that the administration of justice 
would be rendered impracticable by the presence of the 
public, or when a statute excludes the public from a parti- 
cular proceeding. Inthe Territories, when a corporation 
Or an individual aged sixteen years or more is accused of 
having contravened a territorial penal ordinance, a court 
may exclude the public or any member thereof, from all or 
Partgotythe proceedings ifsitwistofathe apinionathatedt ois 
the interest of public morals, the maintenance of order, or 
theradmanistratione Otay NSt ices tondorson (Cr iminade COde,ehecec. 
1970, -ch. 0-34.05. 2442(1).as, incorporatedsinptouthe, lawier 
the Northwest Territories by the Interpretation Ordinance, 
Re Oe NaWanl ue LO7A o chee Te 3 0 S5 e281). andiinto, the-hawe@t 
the, Yukon, bythe, Interpretation, Ordinances »G) OV: I> wlO76 + 
Cheutz3,ysde26 Cl) dso) Similarivs eanenathons pentadnine, £o 
the protection of children, the territorial Child Welfare 
Ordinances provide for private hearings; these ordinances 
also provide for such hearings in matters relating to the 
maintenance of children born out of wedlock and in adoption 
proceedings (Child Welfare Ordinance, R.O.N.W.T. 1974, 
ch. C=5, S105 (1) Childgneltarenond nance iGa0e aie LO76. 
ch. C-4, s. 94(1)). Further, unless restrictions onotiear 
publication are imposed by law, all judgments rendered by 
a court, notwithstanding the fact that they are copyrighted 
to’ the Crown” in right of Canada, are, in practice, public 


and can be published and commented upon. 


ee 


Finally, it should be noted that the territorial 
governments have taken measures to ensure the competence, 
independence and impartiality of territorially appointed 
judges. In both the Northwest Territories and the Yukon, 
there are three territorial, Courts: (the Territorial Court 
(Northwest Territories) or Magistrate's Court (Yukon), 
the Supreme Court and the Court of Appeal. The latter two, 
although constituted under territorial law, are superior 
courts and, their members are appointed by the federal 
government. The Territorial and Magistrate's Courts are 
courts’ Of uinterior juriediction. This being the case, 1t 
Depwithin the scope of a territorial government's jurisdic- 
tion to make appointments to them. In both Territories, 
legislation exists which aims at ensuring the competence, 
independence and impartiality of judges and magistrates appointed 
by a territorial Commissioner. This legislation sets out the 
qualifications required for appointment to the territorial 
bench, guarantees judicial tenure, governs non-judicial 
activities of territorial "judges" and provides for removal 
on the ground of misbehavior or inability (Territorial Court 
Ordinance, O.N.Wi.0978—(2nd. session), ch. .16,.ss .<4-7/; 
SeleesS oil Sc lA wc olve Magistrate’ sa Count Ordinance, CAO ah. 
1976, ch. M-1, ss.-9-11; Public Service Commission Ordinance, 
CeOi yl O76 cc hewPea 10.159 Ssa5 2 5eandel 24)... Fanaliy, at 
should be mentioned that in the territories, the justices of 
the peace appointed by the territorial commissioners play an 
important role in the administration of federal and territorial 
penal law. They, like judges, must be competent, independent 
ands impartial .-Ifethey are not.) the territorial commissioners 
can dismiss them as they hold office during pleasure Ces e ce 
of the Peace Ordinance, RUOLN.W.T. 1974, ch. J-3, Ss.) 35; 
Jeettecloe shel Peace: Ordinances CVOLYA TL. 9765" ch. 3-35 $:3)* 


Paragraph 2: In both the Northwest Tlerratories 
and the Yukon, the territorial Interpretation Ordinances 


incorporate into the law of the territory the provisions of 
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the Criminal Code, R.S-C. 2970), ch. °C-34 dealing with oimnary 
conviction proceedings (interpretation Ordinance arc eee, 
LO74.5. Cie T= 3 4S. con) sulter pret ac LO Oca anes Gia aeas 
T9705: Ch eal = 5 aSicu 2OCiel) ae ONG Ol: CNC SCD iOV LS LONS = Tomo c CG thon 
Silk Ga). OL ethe Criminal GCOde .. SUnisesec tron statLesetnat 
"where an enactment creates an offence and authorizes a 
punishment to be imposed in respect thereof, ... a person 
shall be deemed not to be guilty of that offence until he 
USwCouVy Lc be Ccmtieneou. 

Further in both Territories, territorial common 
law recognizes that any person charged with an offence 
against a territorial ordinance is to be presumed innocent 
UntLL his guiltvis established, by the prosecution, beyond 
a reasonable doubt. alt -theuprosccution fails in this. 
Géither because the evidence introduced 1S insutticient., oF 
because the accused's defence has created a reasonable 
doubt aSsto cult. sthe accused 1S  tosbevacauit ted... lhe 
burden of proof rests with the prosecution. In common law 
Ttamust prove Che existence or both sactus- reus. anda. omens 
rea inorder = tow bring. about she conviction io theraccused,. 
however, Offences against térritorial ordinances. are 
usually strict = [rabtitty ineracttons, Tequiring NospLoor 
of mens rea. FUrTNELT —proctmorecertain tacts OF excuses 
may sometimes be placed on the accused. Thus an indi- 
vidual charged under the Northwest Territories' Fur Export 
Ordinance with an offence pertaining to the CxpoLrt Gr. turs. 
Mas tsprove sthat any pelts, vskins, oreparts thereot tounds 17 
his possession were not caught in the Territories, or that 
a permit was issued for their export (Fur Export Ordinance, 
ROOT Ne Wik DOA Cl. aba iinws. = LU) ln the. VukKOn ea asim via © 
onus can be found in section 15 ot thesetemm torraler ur 
Export. Ordinance, .©C. 0.1.1... 19 foe—chre— Poe 


Paragraph 3: Most of the rights recognized in the 


present paragraph are part of the law of the Territories. 
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SubSparacraphwas iilernitoniaik thaw seco. gnil< 
zes the right of any person who contravenes a territorial 
ordinance to be informed promptly, and in detail, of the 
nature and cause of the charge against him (see supra, 

Amita clic) 0") Paragraphri2).:< ili addition’, ait sshould ‘bermen= 
tioned that section 2(c)(i) of the Canadian Bill of Rights 
renders inoperative any part of territorial law which would 
"deprive a person who has been arrested or detained... of 
the right to be informed promptly of the reason for his 


arrest or detention". 


Sub-paragranh, bs ~ Section, 737 (1) of the 
Griminal code.w).S-C. 11970., ch. C-34 which has been -incor- 
porated into the law of the Northwest Territories and the 
Yukon by the territorial Interpretation Ordinances accords 
any defendant the right to a full defence (Interpretation 
Ordanance eR 50; NeW. e074 ,: ic hieeleiir St 281); Interpreta- 
Pion: Ord mance, G.0. X65 2/1 O76, echock3, so. 26(Dpi+7 Toi be 
effective, this right implies that the defendant, or 
counsel of his choosing, should have adequate time and 
facilities to prepare a defence. This principle was reco- 
gnized in R. v. Talbot, C066) {GGG 20: onsFisiadi yratt 
should be mentioned that section 2(c)(ii) of the Canadian 
Bill of Rights would render inoperative any part of territo- 
rial common or statute law which would "deprive any person 
who has been arrested or detained... of the right to retain 


and instruct counsel without delay". 


Sub-paragraph c: In the Territories, no line 
formation shall be laid or proceedings instituted more than six 
months after the time when the subject matter of the proceedings 


arose, save if a territorial ordinance provides otherwise 


atlases 


(Interpretation? Ordinance.? R20. NWT. VO7 4. ach » i= a0 ace 
28'G2.));:olm terp restation Wrdindndes ICfO Wi 976.9 chs 1-5, 

S..2 1216162.) re? However ,s while tterritorialilaw Ga econ zesr that. 
as a rule, no proceedings be instituted against a person 
accused of contravening a territorial ordinance more than 
six months after the date of this occurrence, it does not 
officially accord the accused the right to be tried without 
delay... (There is) no territorial: legislation on ‘this: subject. 
Recently the Supreme Court of Canada in Rourke v. The Queen, 
(19:77) "BS! Ce GsCxe (C20) sh2 OF held ithaswexcess ive tde ray lin 
prosecution does not constitute an abuse of process which 
would allow a court to stay proceedings indefinitely. It 
should, however, be noted that offences against territorial 
ordinances are dealt with in the most expeditious way known 
in Canada: summary conviction proceedings. This avoids 
delays. 


Sub-paragraph d: The right of an accused 
to be tried in his presence and to defend himself in person, 
or through counsel, is recognized in sections 735(2) and 
737(2) of the Criminal Code which have been incorporated 
into the law of the Territories by the territorial Interpre- 
tation Ordinances. However, this right is not absolute. 
Sectuons) 431). li cand 738(3.) of the CriminalCode:which, have 
been incorporated into the law of the Territories by the 
territorial, Interpretation! Ordinances: would allow,.for fan 
accused to be tried in his absence, though not necessarily 
without counsel if he had retained counsel who continued to 
act,on his, behalf in -the proceedings, if he failed to appear 
at “the “time and place appointed tog iis trial after havine 
been issued an appearance notice later confirmed by a 
justice, or served a summons, within a reasonable time 
before this trial or again ‘if herhad farl edtor appear ton 
the resumption of his trial after an adjournment or had 


otherwise absconded during its course. 


Set be las 


In the Yukon, persons charged with having commit- 
ted oftences! againstsifederals statutes)/ior territorial ordi- 
nances,» and; who. are; unable: tor pay: part or’ all: of their 
legal fees can obtain legal aid. However, it should be 
noted that if an individual who receives legal aid is able 
tol payam portion ofsthe costrof suchsaidsh heomusts pay? a 
pants aiv charee) (LegaliA rd Ordinances i C10 We T.qt976: ch. 
leseds) SSieSsestdesandsdjcy (Absamidan? program! existsydn' the 
Northwest Territories. There it is based not on legisla- 
tion, but on an agreement between the Government of Canada 
ands thatrof) thesdemratonys 

In summary conviction matters, when an appeal on 
the record or de novo is brought to a territorial Supreme 
Court exercising appellate jurisdiction, or when an appeal 
1is-itaken to a territorial Court of Appeal, ‘such’ Court may 
at any time "assign counsel to act on behalf of an accused 
who is a party to an appeal or to proceedings preliminary 
or incidental to an appeal where, in the opinion of the 
Court or) judge,-it appears desirable in’ the interests of 
justice that the accused should have legal aid and where 
it appears that the accused has not sufficient means to 
Oprainag that aid’. (Cramina Wcogesn Ss. LIES aso). and 


771(2) which sections are incorporated into the law of 


the Territories by the territorial Interpretation Ordinances). 


Sub-paragraph e: The right to examine or 
have examined by counsel the witnesses against him and to 
obtain the attendance and examination of witnesses on his 
behalf under the same conditions as witnesses against him 
is accorded to any accused in section 737(1) and (2) and in 
sections 625 to 643 of the Criminal Code which are incorpo- 
rated into territorial law by the territorial Interpretation 


Ordinances. 


Peas 


Sub-paragraph f: In both the Northwest Ter- 
ritorie’srand the Wukonss inijeatpersomacctused of aticrime fean-— 
not understand English he may ask for an interpreter. For the 
reasons given under the present sub-paragraph of Article 14 in 
the part of Canada's Report pertaining to federal law, the 
court must provide one. 

Mention ought also. ‘to’be made thatwsections2(¢g) 
of. ithenCanadianr Bali tofhiRights :guarantecsh the, right) stojan 
interpreter ‘beforesarcour telicommis's ronytiboaminon cothers ti — 
bunal to any party, or witness. Under the Bill, any law 
of the territories which would deprivera party, or) witness, 


of this right would be inoperative. 


Sub=paractaph icc. | ine the yukon othe Evidence 
Ordinance. recognizes the, right of any accused not to, be com- 


pelled to testify against himself (Evidence Ordinance, 
CoO AY lose 1 976 5 Clie Oe WSieae A (27:) cae re Ses tO tent mere acer in 
the Northwest Territories where the accused can be compelled 
to,testEry tacainst haimselhstovidence sOrdinance. ih 0 New. 
1974, .ch,. 32-44 ts 0i4)ie “However “iwhuhke: aneaccused ss scompe) — 
lable “as ja witness, tor itheiprosecution {hit i syserane trop rte 
latter to call him as the bench would frown upon the exercise 
of this exceptional right (McWilliams, Canadian Criminal 


Evidences fpa 2561) . 


Paragraph 4: In the Territories, proceedings against 
any child under the age of sixteen accused of having committed an 
offence againstsa.tederal., territorial .or municipal enactment are 
generally initiated under the Juvenile Delinquents Act, R.S.C. 
1970, ch. J-3. However, where the act complained of is, 
under the provisions of the Criminal Code or otherwise, an 
indictable offence and the accused child is apparently, or 
actually,..over the sage .ofsfourteen,. the Juvenile Courtmay. 
if it:is of the .opinion.that.the good of the child and=the 


eS A) “= 


interests of the community demand it, order the child to 
be proceeded against by indictment in the ordinary courts 
in accordance with the provisions of the Criminal Code 
(ss. 4905578 eanded)”. 

When proceedings are conducted under the Juvenile 
Delinquents Act, mresort.can ‘be had jto *territorialwlegisla- 
tion. Under section 39 of the Juvenile Delinquents Act, a 
JuventledGourtacanyedtteryi thhasefoundraschildyguilty of 
having committed any act, save an act which is, under the 
provisions of the Criminal Code, an indictable offence, 
order the case to be dealt with either under territorial 
child protection legislation, or under the Juvenile Delin- 
quents Act. Similarly section 21 of the Juvenile Delinquents 
Act provides that any juvenile committed to the charge of 
a children's aid society, a territorial superintendent of 
child welfare, or an industrial school may be dealt with 
under territorial legislation if the secretary of a terri- 
tory so orders. In this respect, reference ought to be made 
to the part of the territorial Report where Asticle 10. para- 
graph 3 of the Covenant is discussed and in which the inter- 
relationship between the Juvenile Delinquents Act and the 
territorial Child Welfare Ordinances is examined. 

As previously mentioned, the territorial Commis- 
sioners in Council have enacted legislation to protect 
children. Although the Juvenile Delinquents Act is the 
principal instrument used to deal with breaches of law by 
juveniles, the territorzal Child Welfare Ordinances do have 
an important role to play in the fight against delinquency 
and i#S Gauses .saliithe emthwests Territories ;nsection 
14(1) of the Child Welfare Ordinance, ROOIN Wel. 1974, Chis 
C-3 allows proceedings aimed at the protection Offtany cold 
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under the age of sixteen to be instituted when 


Wt (a) 


(b) 


(c) 


(d) 


(e) 


(f) 


(g) 
(h) 


(1) 


(3) 


(k) 


he is an orphan who is not being pro- 
perly. cared -forlore7s brought. with 
the consent of the person in whose 
charge he: is. beforemal justiceltotibe 
dealt. With under this Part. 


he has been born out of wedlock and 
his mother has delivered him to the 
Superintendent for adoption; 


he is deserted by the person in whose 
charge he.is, or) that person shas died 
OT 1S. UNnaDlenLo Care. proper lyn OL nim: 


Lhe person mewreseenarce Ne 1s, can— 
not, *by- réasonvof disease} infirmity, 
misfortune, incompetence, imprisonment 
or any combination thereof, care pro- 
perly forsthing 


his*home,'°by "reason (ofineplect; cruelty 
orm depravity onat help are fact hey per= 
son. in whose chargeahe, 15,15 an un- 
fit and improper place for him; 


he is found associating with an unfit 
or improper person; 


he jus4\found begoinge.inyaipublic place; 


with the consent or connivance of the 
person in whose charge he is, he com- 
mits any act that renders him liable 
to. a penal tysunderszany: Ordinance ,VAct 
of the Parliament of Canada or munici- 
pal by-law; 


helis#delinquentor 2incorrigiblenby 
reason of the inadequacy of the control 
exercised by the person in whose charge 
he is, or he is being allowed to grow 
up under circumstances tending to make 
him dissolute; 


he habitually absents himself from the 
home of the person in whose charge he 
is without. sutficient.cause; 


the person in whose charge he is ne- 
glects or: refuses to! provide’ ior secure 
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proper medical, surgical or other 
remedial care or treatment necessary 
Foreh 1s health “or fwelt=being, or 
neruses to permit such care on treat- 
ment to be supplied to the child when 
it is recommended by a duly qualified 
medical practitioner; or 


(1) he is deprived of affection by the 
person in whose charge he is to a 
degree that, on the evidence of a psy- 
chiatrist..<is.Suttpcient.sto.endanger 
his emotional and mental development." 


Similarly in the Yukon, section 6 of the Child 
Weltare Ordinance ..G.0 .\. | . luo 1o,.ch,. .C-4, allows. proceedings 
for the protection of any child wnder “the age of eighteen 
to be instituted when: 


‘(adr her 1s-an-orphnan who iS not being pro- 
perly,.cared. tor; 


(b) he is deserted by the person in whose 
charge the 1s 


(c) the person in whose charge he is cannot 
care properly for him; 


(d) he is brought, with the consent of the 
person in whose charge he is, before a 
justice to be dealt with under this 
Bar te 


(e) he is under the age of twelve years and 
is frequently left by the person in 
whose charge he is without care and su- 
pervision of an older person or when 
such older person fails to give him 
proper and adequate care and supervision; 


Cha ads elOMe 4D, Leasonsot neglect .oT «depra- 
vity on the part of the person in whose 
charge heals, 1S an unfit or improper 
place 10r Nim; 


(g) he is found associating with an unfit 
or improper person who is not his parent; 


(h) he is found begging in any street, house 
er place of public resort, whether actually 
begging or under the pretext of selling 


eal”. = 


on, oftening, anything pfomysale or is 
found sloite ring: jin sadpubdi eo place; 


(i) with the consent or connivance of 
the *personm pin whose charge-he, is., »he 
commits any act that renders him lia- 
ble to a penalty under any ordinance, 
Act of Parliament of Canada or muni- 
cipal by-law; 


(jy) by*reason of the™inadequacy of the 
control exercised by the person in 
whose charge he is, he is being allowed 
to grow up under circumstances tending 
to make him idle, dissolute, delinquent 
OF“1LUCOLBLCTD) 6.6 "Oly WiLL OU teas GODed 
education; 


(k) he habitually absents himself from 
the home of the person in whose charge 
he’ isi, -or from schoo. when -he/is 
within the compulsory school attend- 
ance age, without sufficient cause; 


(1) the person in whose charge he is ne- 
ohLecits' ,or mre fuses sto «provide -or secure 
proper medical, surgical or other re- 
medial care or treatment for his 
health “or “well sbeing sor erefuses *to6 
permit such care or treatment to be 
supplied to the child-when it is re- 
commended by a medical practitioner; 


(m) he is deprived of affection by the 
person in whose charge he is, to a 
degree that is “sufficient to hinder his 
emotional and mental development; 


(n bashetis; by greason tot ithe 4i-bl— trea tment ; 
eruelty, frequent personal "injury )%erave 
misconduct or frequent intemperance 
of or by the person in whose charge he 
1S, “In “danger of loss or-lite, health 
or morality; 


(o) the person in whose charge he is, is 
incapable of exercising or unwilling 
to exercise sapropentparental ¢control; 


(p) he is a child born out of wedlock whose 
mother consents to him being brought 


=o J 


before a justice for” the purpose of 
transferring his guardianship to the 
Director; 


(Gida> hiss parents. Or, ondy: parent is under- 
going imprisonment or is a patient 
inpayhospitad,forithe mentally 111, .a 
tuberculosis sanatorium or rehabilita- 
tion centre for physical restoration 
of. the disabled." 


When such proceedings are instituted, any justice 
who determines that a child is in need of protection may 
take such action as allowed by law, and which he deems to be 
duesthe: best interest) Of «the whibkd,., to;protect Daim.s, Im ithe 
Northwest Territories, he may, under section 19(2) and (5) 
of the Child Welfare Ordinance, make an order which provi- 
des that 


“(ajo thes cases ben adjourned.tora day not 
later than twelve months from the 
date of the order and that in the 
interim the child remain in the care 
and custody of his parents or the 
person having actual custody of the 
child’ at’ the’ time of apprehension, 
subject to inspection and supervision 
by the Superintendent (of Child Wel- 
fare). 


(b) repealed 


(Qi Stherichiild "berdelivered. intopthe con- 
trol of nis’ parents ‘or. ‘any, .:person 
having actual <care*“and’ tustody of the 
child at the time of apprehension, 
subject to-such terms and conditions 
as seem reasonable and proper to the 
Jus epce: oT 


(d) 
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theachild, De, committed .sto.the care 
aAndpcus tody,Oiast he ouperantendens’ . or 

a (children's aid) society having 
jurisdiction within the area where 

the child was apprehended for a period 
not exceeding one year." (Though fur- 
ther orders may be obtained, no order 
shall be made that will result in a 
child being in the temporary care and 
custody of:/thesSupérintendent-or. a 
society for a continuous period 
exceeding thirty-six months.) 


In: the*Yukon$ he mays *under“sectionelit2Z)*oi the 


territorial Child Welfare Ordinance, make an order which 


provides that 
1! (a) 


(b) 


[-Ca) 


the case be adjourned generally and 
the’ chivd" besreturmed =“toehis= parents 
OY any Other personvhaving actual care 
and’ custody Of the~chitd¥at* the time 
of apprehension, or other suitable 
person, subject to inspection and su- 
pervision’ bythe: Director’ (of Child 
Welfare) ; 


thescheddebe-deliuvereasinto* the=con- 
trol.ot, his; parentss orpany~ person 
having actual care and custody of 

the child at the time of apprehension, 
or’ other*suitable person.y subjece to 
such terms and conditions as seem 
reasonable andsproper. toe the~ justice; 
or | 


the schitd.be..commai ttedr top the protec- 
CIV Gu ca Lesot hela rector, either ,per— 
manently or for a fixed temporary 
period which may be extended from time 
tO, time. Dit. no n,case.shall.an.order 
be madexdtany aLimewthat,. results,in 
the continuous temporary protective 
care of the child for a period of more 
than two years from the date of the 
FirTst*order* for temporary protective 
eares” 


Sak Gray 


Any order committing a child to the temporary 
care and custody of the Northwest Territories' Superinten- 
dent. of. Child, Wed fare, or ;to, that of the, Yukon's, Director 
of Child Welfare can be converted into a permanent order 
conferring at the same time the guardianship of the child 
upon the Superintendent or the Director until the child 
reaches the age of eighteen, or, if the period of guardian- 
ship is extended, until he reaches nineteen. The same 
procedure applies to an order made under the Northwest 
Territories Child Welfare Ordinance committing a child to 
the care and custody of a children's aid society (Child 
Weltarer Ordinancece R-O-NcWels 1974, ch. C-300 SS... 21, 242), 
Po(2)\pan0 to. Child. Welfare Ordinance, CO. Tel 970.) .ch.. 
Co4 55s 1113) .and 16(d,) >) Age. of Majority, Ordinance.s (0 ve) . 
WO 76) Chon Ao le Sar Oe GCN Ee Se Oi 4 territorial, Super 
intendent or Director of Child Welfare, and in the case of 
Northwest Territories, of a children's aid society with 
respect to children committed to their care are discussed 
under Article 10, paragraph 3. 

Further, it should be noted that in both the 
Northwest Territories and the Yukon, an appeal can be 
taken against any decision rendered by a justice pertaining 
to the protection of children. In the Northwest Ley YL bom 
ries, where an order has been made with respect to a chidd , 
the Superintendent, or a parent of the child, may, within 
thirty days from the date of the order, appeal against the 
order to the territorial Supreme Court. Upon hearing the 
appeal, the Court may affirm, reverse or modify the order 
appealed against, or make such other order it deems proper. 
In the Yukon, the law is the same, except that the appeal 
can be made by the Director of Child Welfare, or any 
aggrieved person (Child Welfare Ordinance, RzOreN Wis Jy.) aL OA, 
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ch... C=3,'s.. 40%. Child Webtare Ordinance, (G0. 21 ho once 
Gate Sie he 


Paragraph 5:7" In the’ Territories: the provisions 
of the’ Criminal Codes> Rise Clos. Git. we-o pertaining tu 
appeals in’ summary conviction matters (ss. 747-771) have 
been incorporated into territorial law by the territorial 
Interpretation Ordinances (Interpretation Ordinance, R.O.N.W.T. 
L974 ch .* 5] 43%" Soe cele interpreta caoneULrdimance, aur.) | 
LOO Clik 1-5) Sua OC) eae US hae Ot Det oa coy es eo aiCe 
the territorial Supreme Court exercises appellate jurisdic- 
tion in respect of any conviction or order rendered by a 
summary conviction court except an order which, on account 
ofsinsanity, finds an accused either iunfrte—to—stand—trrat— 
or not guilty, the said accused may, in summary conviction 
proceedings, appeal any such conviction or order to the 
Supreme” Court ofan cternicorye (Sse 47cL) andusdotayy. On 
appeal, decisions of the "appeal court" are based on the 
records of proceedings at trraly although 1 ther "appeal 
court’ deems’ it’ to be in the ‘best interest of justirce,* the 
case may be™retried  berore that court. (s.° /5) com Ai teria ti— 
vely, wher anVerror:of dawlor "“ExcessfoL jyurrsdiction is 
invoked ‘as’ the’ basis, of appeal against a conviction, order, 
determination or other proceeding of a summary conviction 
court, an appeal by the defendant, or any other party to 
the proceedings, can be by way of stated case: (s.r 02). 

Once’ ‘atterritorial’ SupremerCourtvexercising ap- 
pellate jurisdiction renders a decision, its decision can 
be appealed’ to the. Court ofvAppeat- crete rterrecory,en7 ti 
leave of that Court, on any ground that involves a question 
ot law “alone “(s.- 772)" burther, Gunder=seetion 1 Gijrand 
(3) of the’ Supremer Cour Wenct, sont ue or Clee oe ert 
appeal lies to the Supreme Court of Canada, with leave of 


that Court, from -cthe-udement.of 4 territorial Court os 


ee iSy = 


Appeal acquitting or convicting an accused, or setting 
aside, or affirming a conviction or acquittal on any 
question of law or jurisdiction. 

When»san accused:iis -found unfit ato ystand ‘trial son 
the ground of insanity, or is found not guilty because he 
was, at the time of the offence, insane, he may, subject 
to the conditions prescribed in the Criminal Code, appeal 
such a decision to the Court of Appeal of a territory and, 
thence, to the Supreme Court of Canada (Criminal Code, art. 


603(2) and 620 as incorporated into territorial law by 


the Interpretation Ordinances). 


Paragraph 6: In the Territories, juxvisdi ction 
over prosecution resides with the Crown in right of Canada, 
and is exercised by the Attorney-General of Canada and his 
agents, be they employees of the federal government or of 
a territorial government. Therefore, any person who is 
the victim of a miscarriage of justice must seek compensa- 
tion from Her Majesty in right of Canada. As explained in 
the part of this Report dealing with federal legislation, 
such compensation can be made by way of ex gratia payment. 

In addition, it should be noted that when proceed- 
ings have been instituted or continued without reasonable 
and probable cause, territorial common law accords any 
person the right to bring a civil action for damages against 
the person who instituted or continued these proceedings in 
all cases where they have been unsuccessful: that is to 
say where the proceedings terminated in favour.ot the plain- 


tit f ssi ne Am stort. 


Paragraph 7: The right recognized in this para- 


graph is part of territorial law. It is recognized in the 


Ses = 


special pleas of autrefois acquit and autrefois convict 

which are part of the common law defence of res judicata 

and in section 743° (2) of .theiGriminal Codezik ao. Gorton 
ch. C-34 which is incorporated into the law of the Terri- 
tories by the Interpretation Ordinances (Interpretation 

Ordinance YReO ON Wahaeho7 4 Sichws ti- Sts te SE); Slrterp Letaq 

tironicOrd tance srGs0 Wi). Bas O70 Pech rok sores eliusy, 

when a person is charged with an offence for which he has 
already been convicted or acquitted, he may plead: 

a) vunden Section 1743( 2) of tthe 1riminal eCode 7 that fa jsun- 
mary conviction court has, when it dismissed a previous 
information against Nim, .1ssued ac mis requese a Cele s. 
fied order “of dismissal and that—-this—order acts as 4 
bar to any subsequent proceedings against the defendant 
in respect to tie, same cause, 

b) when section 743(2) does not apply, the accused may 
plead the common law defences of autrefois acquit or 
autrefois convict which provide that a person may not 
be tried fora crime in respect. Of Witch Ne Nas pre 
viously been acquitted or convicted, or in respect of 
which he could on some previous indictment have been 
lawiully convicted 1: tne Crimesis.,.1) clrect,. athe 
same, or substantially the same, one in respect of 
which he has previously been acquitted or convicted, 
or could on some previous indictment’. have been cCOlvic— 
ted (Archbold, Criminal Pleading, Evidence atid, Practice, 
59th EdeLon, ss. 75/5 ana Lk.) oIN, COLT ICOLIal suman y 
conviction proceédings, the rreht to use these pleas, 
or any other common law defences not inconsistent 
with territorial law, is expressly recognized by the 
incorporation into territorial law or Section. /5701) 


of the Criminal Code which recognizes in summary 
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conviction proceedings the defendant's right to a full 
defence and of section 7(2) and (3) which allows the 
use of all common law defences. 

Ins thes devratories.s asd instherres;t of, Canada; 
when an accused is charged with two or more offences resul- 
ting from the same act, the defence of res judicata allows 
for conviction on only one of these charges; namely, the 
most grievous one which the prosecution succeeds in proving 
(Kienappilie v.., The, Queen (19 75)00 S.GouRs pxy 729)-. 


AYE 61,6} 1.58 


In. Law,: the,.territonial. Commissioners, in.Council have 
the power to enact retroactive penal legislation. However, as 


mentioned in the federal section of this Report, this is against 
Canadian practice. Further, the rules of statutory interpretation 
provide that no ordinance be construed to have a retroactive 
operation unless..this 1s.expressly ,.enacted, .or .can be 
construed by necessary implication from the language employed 
in the ordinance. 

Territorial Leoislation ‘also@provides -that “af 
after an offence is committed, but before a penalty is im- 
posed, the enactment in force at the time the offence 
occurred is altered to reduce the penalty, the punishment 
to be imposed shall be reduced accordingly (Interpretation 
Ordinance, Rk. ON. Wel.) 10744 sch 535 0S.. 242) (eo)... Interpre-= 
fat ron Ordinances Aas. Yee el O76 pC Lae sunk 2h US a ne 
Ties fis} mot tthe jease 1h sprowisiion sforraviighter «penalty 1s 
made after sentence is passed. In such cases, if the ordi- 
nance reducing the penalty is silent with respect to 


reduction of penalty for persons already sentenced, the 


Sle es 


convicted person should seek a pardon from the Governor 
General (Letters Patent constituting the office of Governor 
General, sec. XII in R.GAUe 1070 Append [4% nor Soy, 0x, 
if he resides in the Northwest: Territories and is held 
solely for an offence against a territorial ordinance, a 
parole from the Territorial Parole Board (Corrections Ordi- 
nance, RIOENt Wer LOPE Schl GA1 Bes ses 4 eS ands 4 He 
However, a person held for both a territorial and a federal 
offence, can seek parole only from the National Parole 
Board because the Commissioner in Council of the Northwest 
Territories has delegated to that Board the power to parole 
with respect to territorial offences in such cases (Correc- 
ETVONS ,ORGIMANCE.. 25 8 ee lO Cau teen ao bea ie 
Sha ha lae 


ATtielert oe 


The right to recognition as a person before the 
law which the present Article recognizes is basically that 
of being subject to rights and duties. This right is part of 


territomiah law. 


Artrere 17: 


Territorial law recognizes the right to privacy 
and affords protection against its invasion. Although 
some protection is afforded to this right by ordinance law, 


for example, restrictions on the flow of information 
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pertaining to medical insurance records, or on a landlord's 
right of, entry wnto,premises leased. for residential, purpo- 
SesiaMed i code Came: Ordinance, RO. NWT. hO7AG. Clie “MoO sans. 
L6 wiLandLomanann. senant Ordinance, so0.N Wieden. TOA. ch. li 25 
57) Healthy Care, Insurance, Plan Ordinance. C0... .0ae1,976 , 
Clipwlicde, Sen LO. landlord. and Lenant. Ordinance. GO. Te. 1970., 
Chet Lic Spice 74 bes Mad nsounce: 0. protection, Lies an, the 
laws. of noland as «they apply an the Perratories.., «The 
latter permit an individual to maintain certain parts of 
his life private and inviolable. However, due to the ab- 
sence. of. an. all-encompassing. tort. of, privacy,, legal, protec- 
tion, of. any individual's, right,.to; privacy, is, J ragmented: 
Almost every traditional legal subject has some small por- 
tion of it devoted to the protection, of this right. In 
this context, reference ought to be made to the torts of 
defamation (libel and slander as partly codified and amen- 
ded by the Defamation Ordinances, R.O.N.W.T. 1974, Chow 
and oe0.2\. | eoloyo och. )-1),, negligent misrepresentation, 
passing off, appropriation of personality and deceit; to 

the law of contract which can be used to protect an indivi- 
dual against the breach of an obligation of confidentiality 
recognized either expressly, or impliedly in a contract; to 
matrimonial law which protects against jactitation of 
marriage; and to the equitable jurisdiction of the courts 
which allows them to intervene in order to prevent an indi- 
vidual from revealing confidential information which he has 
obtained because of a marital, contractual or statutory 
relationship with the plaintiff. However, the laws of England 
as they apply in the Territories do not offer an aggrieved 
party civil remedies in every instance where his privacy 


may have been infringed. 
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The right of privacy recognized in the present 
Article asenotrabselute. “Ant individual’s privacytcany be 
affected by- territorial’ levislationeas-long-as—thiseis,.done 
in armannersthat “isenoetrarbitrary.<-hi-thts-con-texte- mention 
eughtytorbe: made-of theaterritorialléegislataon=which, allows 
censorship ofthe mail. of inmates. held -in- correctional 
inststutions (Corrections, Ordingicey, RAO. NWW. Teo Od aca. 
G-13 us, 265 yCorrectionsnRegutataons. - Commissioners: Order 
(Yukon) T0276 /roly sare Cite). @rinismreorslatrony weno way 
eontravenes “thi svArticlres [it's ?basicuain+i1sero -ersuretthescood 
Mavavenent vor territorial correctionaldinst:tuvronseana as 
such, "15 Not arbitrary 4 Furtheryethe practices Ltsal Lowseis 


NOt toy be +Carri1ed son fils anvarbaerary enanner 
Arti che oli: 


Territorial law being part of the laws of Canada 
as defined in section 5(2) of the Canadian Bill of Rights. 
any part of it which abrogates, abridges or infringes 
an individual's right to freedom of religion as recognized 
inesectaon *itchtotethe said Bilt Gwouldepesheldeinoperative. 
Hence, all comments pertaining to freedom of religion and 
the (€anagduani bull of Rishts found 1m the part, ofthis Report 
pertaining to federal law also apply with respect to terri- 
EO Lat «Law. 

In addition, discrimination on the: basis of creed 
in matters of employment (hiring, conditions of employment, 
lay-off and trade union membership»and rights) is, asa 
rule, prohibited by the territorial Fair Practices Ordinan- 
Ges slhesesOrdinances alsa ppohibitsiomethe basis sot 
religion, the denial of accommodation, services and facili- 


ties made available to the: public andatihe Tperusals to venus 


Bey 


apartments in buildings described in the Ordinances. They 
also prohibit the publishing or display of any Notice Sisien 
or other representation which may encourage discrimination 
On the sTound of ‘religion, In the Yukon this last prohi- 
bition is limited to matters of employment, accommodation, 
Seqvicessand Tacilities made avyaLlable tothe public as 
well as lodging in apartment buildings (Fair Practices 
Diu Ceyat Nowa « Toya. Ch £-2, SS.) 325s on oer arr 
BVAGttces mur ainances u,0s). 1 076, ch. F=2,. SS. 5-5. Ss. 
(3). further, discrimination on the basis of ‘religion 1s 
prohibited with respect to the appointment to the public 
services of the Northwest Territories and the Yukon 

CPUDITI Cc Service Oramnance sm#ROOTNEWOEs (19746 (chr tP=i3 sis. 
18; Public Service Commission Ordinance, C.0.Y.T. 1976, ch. 
PonOWI as om 9): 

It ought also to’ be mentioned that the territo- 
rial School Ordinances allow for religious education and 
for the setting up of denominational (Protestant or Roman 
Catholic) schools (Education Grdinance,.O0.N.Welt. 1976 (3rd session), 
ch. 2, ss. 47-52; ss. 60-61; School Ordinance, "C.0.\,41.. 1976, 
Ch 5, | Sines ot Scr ar ANG elie) OO eae ltasSchools ovene. reli- 
gious education is given, the hiring of teachers on the 
basis of religion does not constitute prohibited discrimi- 
nation: section 13(2) of both the Fair Practices Ordinan- 
ces of the Northwest Territories and of the Yukon expnessil y 
allows such hirings. Finally, inmates of correctional 
institutions can attend religious services and can be 
visited by members of the clergy (Corrections Ordinance, 


R.O.N.W.T. 1974, ch. C-18, s. 27(e); Corrections Services Reyu- 


lations. Northwest Territories, .196-/73...ss. 395415. Corrections 
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Ordinance ~aG :O0YsxGAsehOG Sach e5G=ho ehais (ioe (2); eConnec tions 
Regulations, Commissioner's Order (Yukon) 1973/161, ss. 78- 
80). 


Ait hChe Oe: 


Under sections 1(d) and (£) and Z of the Canadian 
Bill of Rights any part of territorial law which abrogates, 
abrideés or infringes the treedom of expression 45 recogni. 
zed in this Article would be held by the ,courts, to be ino- 
perative. It should, however, be mentioned that territorial 
law recognizes that freedom of expression is not absolute. 
Thus in the Northwest Territories, the Motion Pictures Ordi- 
nance, R-OLN DW he 1074) ch Molise) lows Celso tp. Oran iin 
or slide "to prevent the use of dialogues and pictures 
depicting criminal or immoral scenes sand to prevene the 
showing of ‘films’ or slides)ithat tare: Yinjuriousto public 
morals: “or opposed to: public: weltanes (secs i202 jor. se nsiiwelL, 
various civil recourses are available against individuals 
who abuse this freedom In“this”“context,* the: tortsior de= 
famation and nuisance should be mentioned. However, col- 
lective rights must sometimes have priority over individual 
rights, Thus ordinance Taw rants to. members tor tthe» teri 
torial Councils civil immunrty “for what--they say. bvetore 
the Council or any committee thereof (Council Ordinance, 
RO CN.W.T. 19745 che C= 10> sa Mukon) Councnls Ordinances 
OC: YOu Mkos7 ST el ESte sess yh, (cl Size S ook | NE SOle Cea boar | 
legislation affords privileges to newspapers, periodicals 
and broadcasting undertakings and their servants and employees 
“with respect stor certain: mews) items! they way: pubdash or 


broadcast, e.g. reporting of public meetings, of proceedings 


gay ea ee 


iierue oenate= or House of Commons OL Canada, 4a provincial 
fecisiature, Of Court proceedings or of a meeting of any 
bOard or tocal authority tormed under an Act of Parliament 

Or Of a provincial legislature or under an ordinance 
(Dervanatvon Ordinance, “ReOsNeWel Loren. D=-1" ss. 10, 11 
and. 23: Deranataon.Ordinance, (0.1. 1976, ch —Ded-poss-- 10; 
ii yand 12)". 


Article Ze 


In both the Northwest Territories and the Yukon, 
legislation has been enacted which, to a greater or lesser 
extent, prohibits public encouragement of discrimination. 
In the Northwest Territories, section 5 of the Fair Practi- 
ces Ordinance, RUN. Wel. 4L9 /4i chi F=2) states rtthat: 


mii No person Shall’ publish or display 
or cause or permit to be published or dis- 
played any notice, sign, symbol, emblem or 
other representation Andicating discrimina= 
tion or an intention to discriminate against 
any person or any class of persons for any 
purpose because of the race, creed, colour, 
sex, marital status, nationality, ancestry 
or place Of origin of that person or class 
of persons. 


(2) Nothing in this section shall be 
deemed to interfere with the free expression 
OL Opinion upon any subject." 


A similar, though less comprehensive section is 
AoOundiéin S6he Yukom sista orc racti ces bidndananice,’ G40) aT. 
1976, ch. F-2. There, section 5 prohibits only notices, 
signs and other representation which indicate discrimina- 
tion against any person or class of persons on the ground 


Citrace jporeliedtonm, ime kigwousicreed ~acoloun,, ancestry, sex, 


eo Om 


marital status or ethnic or national origin with respect 

to employment, including trade union membership and rights, 
and to accommodation, services or facilities made availa- 
ble to the .public. 


Wey ser aaa Pale Faia lee 


With respectt tol therright of peacefull assemnbiy. 


the Fourth Edition of Halsbury's The Laws of England states, 
ing Volume 8 ,Apace? 5 54ecno 1656, ena: 


"The: right. of public meeting, which danhclu= 
des_ the right Of procession an the streets. 
means that persons may meet together so 
long as they do not trespass upon private 
property, commit a nuisance, obstruct the 
highway or infringe the law relating to 
public meetings or unlawful assemblies." 


This statement basically sums up the state of the law in the 
fervritorme sk 

The right of assembly is recognized in section 
lie trot sthe <CaradianeBal imo faRiehtsie onyternuitorialverdi- 
nance which would abrogate, abridge or infringe this right 
would ‘be’ ‘construed undemisec.tionr2? oimtthems aigNBbill.,aseino- 


perative: 


Artirele 22: 


Freedom of association is a right recognized and 


protected) by the Canadian Bids of iRightsio(ss. We )\andugi, 


No territorial law can abrogate, abridge or infringe this 
right without being construed by the courts to be inopera- 
Cave: 

One of the main components of freedom of associa- 


tion, as recognized in the present Article of the Covenant, 


sALOL - 


is the right to form and join unions. In Canada, this 
right falls under the heading of industrial relations. In 
Such matters, the Territories' jurisdiction is residual, 
being limited to activities which do not fall within the 
anbact of PartWVisot ithe CdnadatLaboun) CodewrR iSKc: 1OZGl een . 
L-1; namely, the territorial public services and the terri- 
torially operated school services. 

Within the ambit of their restricted jurisdiction, 
both the Territories have recognized employees' rights to 
form and join employee associations. In the Northwest Ter- 
ritories, all public service employees and teachers, save 
individuals employed in a managerial or confidential capa- 
city, are eligible for membership in an employee association. 
All eligible public servants, save teachers, can join the 
Northwest Territories Public Service Alliance, and all 
teachers can join the Teachers' Association. Both associa- 
tions are entitled to negotiate collective agreements with 
the territorial Commissioner (Northwest Territories Public 
Service Association Ordinance, R.O.N.W.T. 1974, ch. N-2, 

Sts 1559 (e) tand! siCe)!; deachers ‘a Wsisocvation Ordinance,! O.N.W.T. 
LOPS FCSrd=S6S5s3 on), “ch S57 issliB(S) (E940 40) and’ i12s° Public Ser- 
valoe “Ondairance,.R 10). NWT Ovaerich we PHS, ‘sl A262) owe Tn 

the Yukon, every public service employee, and every teacher 

Or other person appointed by the territorial Commissioner 
under the School Ordinance, save for certain exceptions which 
do not conflict with the present Article, such as individuals 
employed in managerial or confidential positions or part- 

time staff, can also join employee associations which are 

able to negotiate collective agreements with the Commissioner. 
For all public service employees, save persons employed 

under the School Ordinance, the right to form a union and 


2°05 > 


to negotiate is) given by, ithe Publ denSermice Staff Relations 
Ordinance. For teachers and other persons appointed by the 
territorial Commissioner under the School Ordinance, these 
rights are recognized in that Ordinance (Public Service Staff 
Relations (Ordinance) GiOee tT shine anr.. 7-3 Isis, 2)" (enipiioy ee); 
Ac(1a)t,! e2e,| £28), 24:6 fads 29 9)% [Sichoo ls iOxdinance 9G 0 72 SDe PONS leh 
S-3, ss. 118 (employee) ,. 2obO 31h landiaks 5). 

In the Yukon, the Public Service Staff Relations 
Ordinance not only forbids certification, but also provides 
for the decertification of any employee organization that 
is employer dominated or influenced; that receives or 
requires from members who are in the territorial public 
service any money for activities carried on by, or on behalf 
of) as pol iticals pantys) omethateidiscmiminaites; oni he basis 
of sex, maritalistatus)s race, nationals omirgim,.sic ollountion 
religion. Further, in order to avoid any obstruction, inter- 
ference or control by the territorial Government of an employee 
association, that Ordinance states that "no person who is 
employed in a managerial or confidential capacity ... shall 
participate in or interfere with the formation or adminis- 
tration of an employee organization or the representation 
of employees by such an organization" or discriminate against 
such: an organizations: | it akso-prohibits, an the, course of 
hiring or employment, the use of discrimination or intimi- 
dation to influence joining, continuation or cessation of 
membership in an employee association (Public Service Staff 
Ret-atioms ,Ordanance .! Sta 4G2 ican di (3 er iS SOwmand 35:04) 0x 
Similar provisions are also found in the School Ordinance 
Gsise.Gk40), 4s (ie L45G2pse205 2 i0-4):. 

In both the Northwest Territories and the Yukon, 


employee associations are subject to the territorial Fair 


= R= 


Practices Ordinances which prohibit discrimination with 
respect to union membership and rights on the ground of 
Tace,, creed, COlOUr, Sex. Marital Status, ancestry nationa- 
tity or place Ut OTigin (national or ethnrc origin in’ the 
Vukonys(rarr rractices Ordimance, KReO.N SW... Love, Clr F-2, 
Slot ade ey Tait  racerces Oranmance, CeOrl el. eLo7 Oy 
Gira 2, Ss. O10) dallas a)). 


RYtrcire: 25° 


As mentzoned! fan, thei partjiof this, Report pertaining 
tortederal Aegustation,, lecvrslative: jurisdiction over ithe 
family is divided between, on one hand, Parliament and, on 
the other, the provincial legislatures and, by virtue of 
Statutory delegation of authority from Parliament, the ter- 


Tritoriai Gommissioners, an-Gouncil. 


Paragraph 1: An examination of territorial family 
law reveals that the territorial governments subscribe to 
the principle that "the family is the natural and fundamental 
oroup Ulite-O1=sOcretuy eand ts -enerered to =the protection of 


society and the State”. 


Paragraph 2: At common law, the age of consent 
for marriage is fourteen years for males and twelve for 
females. galmiGanada 4 jurisdiction jovem-the age consent for 
marriage resides with Parliament (British North America Act, 
LeO7 sUker ot \ictOria ch. 35s. 9b 26) )... Yowever, “the 
Territories have been given jurisdiction over solemnization 
of marriage (The Northwest Territories Act, R.S.C. 1970, ch. 
No77. =. Iolo Line \ukone letra tory, Act, R.S.G. 1970. ch. 
Y¥-2,. 5. 16(g)). Using this power the territorial Commissioners 
in Council of both the Northwest Territories and the Yukon 


enacted territorial Marriage Ordinances which prohibit, 


=O 


except where necessary to prevent the illegitimacy of off- 
spring, or where a territorial Commissioner has given per- 
mission, the issuing of a marriage licence when either of 
the parties is under the age of fifteen. However, even in 
these, cincums tances, -a child under, the agesot maneteen 
nus-t. obtainsthe, consent,of -+hisapanents,or of sthe person 
acting in loco parentis, save if exempted from so doing. 
Proof of parental consent is not required when a minor of 
at least eighteen years of age deposits a statutory decla- 
rat ions toxthey effect 


(ay), athat the father and snother! of tthe 
minor are dead and that there is 
no guardian of the minor, 


(Dy that. 4 parent. whose cOlselt 1s) re- 
quired! Mi'ss aoteay residents of Stine 
lerritoryv, and. sthat athe minoz, lias 
been resident of the Territory for 
twelve months preceding the date of 
the declaration, 


(c) that the father and mother of the 
minor are patients in a mental ins- 
titution-or that: ther surviving 
parent’ 1S a patrent in a mentor 
LIS EtWeONe and Bet «<ohere. 1 S060 
guardi anrors thespaineor, ox 


(d)= that thesminors hasse for; notedess 
than six months immediately preceding 
the date of the statutory declara- 
tion, been living apart from his 
parents or guardian and has not 
received financial aid or support 
from his parents or guardian within 
that=period.. 


Similarly, when withheld, parental consent can be dispensed 
with if a minor. obtains,a court lorder (Marriace Ordinance, 
RO CNW. To L074 Cie se ances se a oval higce 
Ordinance, C..O2Y a] 209 70> cha Mo See 2 a eo Oe 
Of Majority Ordinance, C.0.¥.1. 19%, ch. -A-O1) 455 (oad coe 


ye 


Paragraph 3: The power to legislate with 
respect-to-consene falls-within-Parlrament.'s jurisdiction. 
However,—the-Territeries,-using their jurisdiction over 
solemnization of marriage, have enacted legislation pro- 
hibiting the celebration of a marriage-when~one- of- the 
Paulos: Cannot -consontaeslhuspeEhe Gerriteriak«Marriage Qrdi- 
nances state that no person shall perform a marriage 
ceremony where he knows that one of the contracting parties 
has been declared mentally disordered, or knows, or has 
reason to believe, that one of the parties is under the 
influence ofs1iquor.*-lt<alsoyproh#bits any «person from 
undergoing a marriage ceremony if he knows that the other 
party has been declared mentally disordered, or suffers 
from a communicable disease in a communicable state or 
Knows «0b iNas.areason eto. know, hthatuthenothendparty is 
under the influence of liquor (Marriage Ordinance, R.O.N.W.T. 
TOA cena M=S.ass.a Sa aMarrrace-Ordimances -CO5Y 1. 11.976, 
chaeN=3 fess 19-21 he. Save forathe trestriction which fper- 
tains to persons suffering from a communicable disease, the 
above-mentioned restrictions relate to the existence of the 
capacity of consent. As such, they are allowed under the 
present -paragraph. "As sto the=restrretion pertaining to 
persons suffering from a communicable disease, it can be 


JUS Lt ied for the «fround <6fhipub lic order, 


Paragraph 4: As a result of the adhesion of 
Canada to the present Covenant, the territorial governments 
have incurred the obligation to ensure the equality of 
rights and responsibilities, of -spouses,,as :to..marriage, du- 
rine marriave, and at its dissolution. As a rule, “territo- 
rial legislation recognizes the above-mentioned right. 
In this context, reference ought to be made to certain 


territorial ordinances, mamely; 


a) 


b) 


c) 


d) 


wh el bgt Te 


Married Women's Property Ordinances which establish 


separation of property as the matrimonial regime of 


the territories (Married Women! S..Property Ordinance. 


RO ON.W oT 2 Lo 44 Chino 6. Married Nomen sero pet Ly 
Ordinance, G0. y. .. 1076. Gh Maal 


Maintenance Ordinances which state that a husband is 
liable tor the maintenance Oia his wite ang. ce-vercas 
These ordinances also 1ecoens ze otter oblieations oto 
provide maintenance; namely, that of parents towards 
their children and scrandchaldren. and sot cnridarem 
towards their parents and grandparents (Maintenance 
Ordinances Re ON We eo 7A Ch iM eS Sak) ere ee ee 
Maintenance @ndinance, pac’. Vial. $h976 Snehs Ma2. SS. 7, 
AN gS OAD Gees 

Intestate Succession Ordinances which provide for the 
division of the estate of a spouse who dies intestate 
(lmtestate success fon Crainance wh ON W aloe Oa ee 
I-43 Intes ta temeslegess ton ordinance, ClO... 1976 Jeo. 
T2435 

Dependants' Relief Ordinances which allow the spouse 


and children of a deceased person to claim maintenance 


‘from his estate whether he diéd testate or intestate 


(Dependants’ Relief Ordinance, RoO.N.W ole 1974. ch. D-4- 
SS. 2y 5, (0's gieS wal? wand old | sDenendan ts sRel tens gorda — 
nance, GeO oie lo, Och. Dog. Sohn sett we Ge) 5 Aero ae lea 


Although territorial law recognizes the equality 


Of Spouses aS iprovided Dysthis scCulCn ticle, Cy ls tomil 


both tort and matrimonial laws certain exceptions. (1) As an 


example, while tort law accords a husband a right against 


a third person who is responsible for the loss of the 


society or services of his wife, is harbouring her or has 


(1) 


It should be noted that the courts have not yet had an 
opportunity to determine if such provisions would be con- 
trary to section 1(b) of the Canadian Bill of Rights which 
guarantees the right of the individual to equality before 


vine law without any discrimination by reason, inter salia, 
of sex. ee 


a .lvs = 


had adulterous relations with her, it affords no such 


(1) 


separation, nulduty: of marriage’ ior restitution of: conjugal 


recourse to a wife. Sima dard y°dm casesiof yudicial 
rights, ay wate)! in, the: Northwest) Territories,phas, under 

the Domestic Relations Ordinance, a right to seek alimony 

and maintenance from her husband while he has no such right 
under that Ordinance (Domestic Relations Ordinance, R.O.N.W.T. 
107 Ahechhs DH0,96 shidotagst 17. and. 22). Iniethe Yukon ay Simi- 


lar situation exists under the Divorce and Matrimonial 


Causes Act,o 1867hue Thi sate te wiwes to sowifes;but,mot a 

husband, the right to ask for alimony in cases of judicial 
separation, of nullity of marriage or restitution of con- 
jugelerients. It should, however, be noted that am cases 

of nullity of marriage, a wife’ can receive alimony only 

before judgment is rendered by the court and this only aif 

she succeeds in establishing that there existed a de facto 
marriage (Divorce and Matrimonial Causes Act, LoS ee Oe Be 21 

Vic tor mach. 8 Sahiss.0 2,062 Morand; 32) Us Ke) as incorporated into 
terrntoria ls dem bys thes Yukon Act » RiSu@. 1970, ehe AZ sr aS 

IA yt Judicature: Ordinance ,. As0). oak. MOK ss Cisthed das 650) dC) 5 
Foden v. Foden, (1894) Law Reports Probate Division 307 

(Qeiko); Barnet fv.” Baines 1019 34) OR 347; Brown v. Brown, 

(1909) 10 W.L.R. 120). It should however, be noted that in 

both Territories, any spouse could ask, before and after judgment, 
for maintenance under the Maintenance Ordinances in cases pertain- 


ing to restitution of conjugal rights or separation since these 


Gly Sui rsbothrlerritories, twhen «a chusband*sues to recever 
damages from a person who has committed adultery with 
his wife, the courts may direct that damages awarded 
be used for the benefit of the children of the marriage 
or for the maintenance of the wife (Domestic Relations 
Ordinence. h.O.N-W- 1. 19/74, ch. D-9, Ss. 13%-The~Divorce 
and “Matrimonial iCauses ‘Acts FSS77820 1892) Victoria 
Glies eosdes§ 0 eclak 2)i asi tincorpone ted. into, Yukon; iterri- 
fom awepy tie Yukon Act, R.S.C.. 1970, ch. Y-2, Ss. 
Pore 8 tek ba oth 


i 4 > 


Ordinances do not forbid a spouse from so doing in these 
cases: iiHur therzsany Gasesvpertaanine’ to, annulment ssc une 
Maintenance Ordinances could also be invoked to sustain, 
before judgment, a claim to maintenance. However, if a 
marriage is annulled, no maintenance can be given under 
these Ordinances (Maintenance Ordinance, R.O.N.W.T. 1974, 
ch.. ')M-2,,9:ss60 341) ,274G1)e and St?Maantenancey Ordinance , 
Gein, Yeu T0077 O46. chat M-Z60%s oon .. Dit Shonldi be, mentaoneds ant 
in the Yukon, a court may refuse maintenance under the 
Maintenance Ordinance to a wife who is guilty of adultery 
or desertion. No similar restriction exists on a husband's 
right “to Tgethmaintenanc er(Maintenan cer Ordinance ¢,iG. O-vede 
OvOr,2 chi. Merzs,. 452. Fal.) 

The present paragraph also refers to the protec- 
tion to be afforded to children at the dissolution of 
marriage. This has been partly dealt with in federal 
legislation. However, marriages are not ended by divorces 
alone. Therefore, mention ought to be made of some of the 
various measures found in territorial law aimed at protecting 
children when a marriage ends. Thus if a marriage is ended 
by ‘the ‘death ‘of *diparent,) chaddren! are! muventaamight qa 
the deceased's estate if the latter dies intestate (Intes- 
tate: ‘Succession Ordinance, (RO. NW. Tons 4-chw Teast tssrrss. 4. 
lf and PF; Intestate: -SuccessiomOrdinance » “CxO. i eh aT C7 G3 
ee *i-4i ssp 03 7 cel 4s amdtel yi al: Rurithiens sth  stemarto mas b 
Dependants Relief Ordinances also confer upon a deceased 
parent's children .or stepchildren a .right to make a*claim 
for maintenance against his estate, whether he dies testate 
or intestate (Dependants'’ Relief Ordinance, R.O.N.W.T. 1974, 
chs D345 48S a. 2955.26 np ch 78 Jal? cand el wee pendants! Ret 65 
ORG AMeG ce Ges Orel. ol OO se Gl al) ote oun ane oe ore eee ye ea dl 


17). When a‘marriage “is annulled; or whenrsspouses, ;separate, 


Stir = 


€itheriastalresudt, oil@asdestactot orvoina judicial separa 
tion; territorial daw —=1throuch* asmixture of'such diverse 
elements as English statute law, territorial ordinance law, 
Engiish.eeclesiastical courts practice; tand ?ctontract; law =< 
provides tror) theocustodytandimaintenance>of children! (The 
Divorce and Matrimonial Causes Act, 1857, 20 & 21 Victoria 
Chee OS% ss .UGS#andy45o(URKN)> (Domestuct Relation'ss Ordinance, 
RAOUNIWETASTS7 430chs, LDs0," sseie2 andy 3551 Judicature: Ordi= 
NANCE MRA OvNow 14) LOVAS Chissslyrss OL OK) and. 2745 mMaintes 
mance Ordinance, R+O.NOWe 1? 2974, CHEIM=2, «Sse 2 childs! and 
Sy eonddcature Ordinances CeOvyY. ts 1976, 5eht gb, Ssh 10h) 
anc=iA-=sMaincenancesOrdinance, ClO<¥ 97719905 cht M=24 ss 2(1) 
(chai) vand=394 


Rrercre: 24~ 


Within the scope of the Territories" jurisdiction, 
ordinances have been enacted to afford the rights enuncia- 


ted "ing the presents Aritaciie.. 


Paraonaph se. The territorial asovernnents of both 
the Northwest Territories and the Yukon have recognized 
that parents have an obligation to provide maintenance for 
their children. Thus, in both Territories, the Maintenance 
Ordinances allow children to obtain maintenance from their 
Pancmis (Maintenanee Ordinance, oR :-O.N.W.T..1974, chs. M-2, 
So alonko: hrance se seaintenancesorcdinance, .G.O7yo! 21979, 
Ghus- 2 Sso a 26s Shandn/(l) «ln erespect.to thes North- 
west Territories, reference should also be made to the 
Chadia Wel panes0Trdinance .ak.OeueW.!. 19/45 ch. G=3. Siatt 
and to Re Deborah E 4-789, (1972) 5 W.W.R. 203 where Eskimo, 
custom adoption is recognized as part of the common law of 
the Lerritories): ,Subsidiarily,\under,.the territorial Child 


Welfare Ordinances, maintenance for a child born out of 


re) Oe 


wedlock can be obtained from the father, and when the child 
is nothin hertcareijandacustody;ifrom the mother: (Childawer- 
faresOrdinance }\oRsOnNuWeT.. £9745 ichnsC-33T ssni cozy ety S09 
and 7 4:*ChildoeWeldgares Ordinances NSO! Vol ted o7os och era. 
S52 41,548,158 ands62)ne lt Underytheuterritowac ly Dependantsi 
Relief Ordinances, any natural (legitimate) child, step- 
child) orvadopted{ child) can; 0 if) unable; bypreason, of-mental 
or! physdcaledisabilityito Carnes lavelinoods seek a court 
order entitling him to maintenance from his deceased 
parent'Ssestate, whether ‘thesdeceased died testate or 
intestate (Dependants' Relief Ordinance, R.O.N.W.T. 1974, 
che De4y Ss, 2taiTrand 3,n0> /458snlceand—l4y.bependantst 
Relief Ordinance, ©C.O.Y.7. 1976, ch, (D=3, "ssre2qins fe: 
8,25, 14 and 417)" Mention oucht tinaliiy toy pe made OF 
the fact that the Territories provide social assistance, to 
persons in need. “By furnishing ‘assistance to the family, 
the’ territorial vovernments artord assistance’ to chaldren, 
thus ft fil line their obligation to'proteecr then (social 
Assistance Ordinance, R.O.NUW.1i3a OU 44 Chie Ss, ‘ss OG 
SOCIAL ASS SbanCer Ord mance, Cm Onion so 1.07. Orn Chest Ol ea ramate 
The Northwest Territories Legitimation Ordinance 
provides tor the automatic lecatimatron. o1 che laren bom 
out of wedlock when their parents later Marry and also pro= 
tects the legitimate status of children born from a voida- 
ble marriage which was later annulled, or born to a marriage 
void ab initio when it was registered according to the law 
of the place where it was celebrated and where at least 
one,Or the COontracting™partleseacter 1m pO0d taven (lear: 
CUM LON” OV AL AIIC Cyr ltre, Oealees ee treet ae gma ltreet = 4 ere Ss rm ee) 
The Yukon Territory also has a Legitimation Ordinance. 


However, this Ordinance deals only with the legitimation of 


sey i = 


children born out of wedlock whose parents subsequently 
Marry a.Uuervit uae ven worm i ntance.< C .O.Y o.. 1076. Ch Lay, ps. 
2)... uohildnen, trom an annulled or, a Void marriage, are 
considered illegitimate since their status is dealt with 
by the common law which recognizes as legitimate only 
children born in wedlock. 

The territorial governments, in the furtherance 
of the obligation of protection which this paragraph 
recognizes, have enacted ordinances regulating adoptions 
and conferring upon adopted children the same rights as the 
legitimate children of the adopting parents (Child Welfare 
Ordinances. RvO.N.W. lo. 1974, Ch. C—5, Ss 79-997) Child 
Weltare: Uraluance. ©, Onl. 1 07 O.,) Cre Oar oSr 0 6 0) ). s 
they nave a1So provided for the protection of children. Thus, 
wonder the provisions Of the territorial ‘Child Welfare 
Ordinances, tue, authorities can, in extreme cases, be 
authorized to assume temporary or permanent custody of 
Children, to place them in foster homes or other institu- 
tions, and even to authorize their adoption (Child Welfare 
LOLA Ce ohne met eo ar nC 55) SS. 1A LO 1. 24, 25, 
Te andor. Cilla Welrare crdinance, ©.0.Y.1. 1970, ch. C-4, 
SS, 0, 11 idoen hominy 1.) hel O- Clsure thats Chad dren receive a 
basic, minimum education the territorial governments 
require compulsory school attendance. In the Northwest 
Territories, aby, Citta—who,-at-any-timnenin any given: year, 
reaches six years of age, must attend school from the 
beginning of the school year in the year he attains six 
years of age until the end of the school year following the 
year in which he artains. the age-ot titteen. (Educatron: Ord - 
fance. Wn Net. LOO. i3ord sessaon), Chea 2.05 4 00pey on, the Yukon, 
any child who, on September lst of a given year iS Six years 
eight months of age, must attend school until the last school 
day of the school year in which he attains the age of six- 
tecuuyears (ochool-Ordinance, C.0.Y.T: 1976, ch. S-3, s. 29(1))}. 


ees 


Paragraph 2: In both the Northwest Territories 
and sthe Yukon’, > the ‘territorral>Vital—Statasties Ordinances 
provide?) forthe registratiom and naming o1- children born 
thereiy “(Vitaly Starrs tics, Crdunance, KeOsNene ls Wo (4eeteie 
V=4,0Ss 45, and Onr Vital Statistics Ordinance, GrOrnwilaes 0/0. 
Che el ecmesSus oe andsage 


AVETCIECT ZS 


Legislation implementing the rights recognized 
in the present Article is in force in both the Northwest 


Territories and the Yukon. 


Paragraph (aj: “herrecsidents: Of themrer tit Gruics 
havie- thesrmigitetoO ake part. 1m the conduct On PUD Cwatt amis 
at the tere torial wevel. and. where Municipal Lis tatu wos 
exist, at the municipal level.” At thesterritoriaL. lever, 
{heir Ppareiciparvon Inethe CONduCct 200 NUD Luc tat ned Yom Le mbetls 
diréct and indirect... hey can, when, fhey are gua lit iedesto 
do so, vote.in territorial Council elections or .seek elec- 
CLOns tOmtnNee rely Teor tad, GOUnCI I... ney Can. dl so. take para 
in territorial pubbicrertarirs.. albeit more indirect ly. = by, 
participabine inthe -bederal—politecal processn = tr tic 
federal level, both Territories are represented in the 
Senate where they are each entitled to one appointed member 
(Bricush North America NCL, NOg tlw yO 5. Code a Om 
ch. 53, s. 1(c)) and in the House of Commons where they are 
entitled to three elected members, two from the Northwest 
Territories. and one from the Wukon (British North America 
AGT LOO, O08 5. VLC GO age ele See ee een ee Kesar hee yeh 
while. it is true that the residents of a territory do not 
directly choose the. territorial executive since the, head 


Of this executive, the terratorial. Commissioner 015 appointed 


~ TO += 


byr the Governom 1h omc s(a, ei the cabinet) they dor, 
however, have a choice in the choosing of the governments 
who appoint the said Commissioner. Their representatives 
in’ the’ Senate and House’ also participate in whe process’ of 
parliamentary control and supervision under which all 
ministers, including the Minister of Indian and Northern 
AEtaivs who “ils? esponsibie’ to Parivamen t forthe “acts, 
administration and conduct of the territorial Commissioners, 
are accountable and answerable to Parliament. Thus, by 
allowing the residents of the Territories to participate in 
the federal political process, Parliament has met its obli- 
gations under this paragraph. At the municipal level, 
territorial residents participate in the conduct of public 
affairs by seeking election to municipal councils and voting 
at’ municipal élections. 

Tn the Yukon? another’ form” of public participa 
tion is the plebiscite. There, the Commissioner may, if 
he has obtained the requisite funds from the Council, hold 
a plebiscite when he considers that it is necessary or desi- 
rable to seek the opinion of the public with respect to 
anyemavter *i(Plebisei tes Ordinances" C 0-1 1. VPOPOSsehs Poe ts . 
2G 


Paragraph, (bj: welne Tight sto.vote .and. to sbe ,elecs 
ted at genuine, periodic elections held by universal and 
equal suftrage swith sacsecret sbaltot is accorded sta the Geo1= 
dents of the Northwest Territories and the Yukon with respect 
to both “Gourncil and wunicipal telectrons.. 

At the territorial level, Parliament has provided 
that each territory have an elected Council, and that every 
Council continue for four years from the date of the return 
of the writ for a general election, although it may be 
dissolved earlier by the Governor in Council after consul- 
tation with its members, or at least with the members with 


whom consultation can be effected (Northwest Ler itor ies 


cite Ae 


Act oR -Ss@s 1970,hchb. Neg 254 S5)) 85; Yakow (Ac tap aoe Ch. elev 05 
Chote Xue 2ineSicn S045) aidan Zales 

The electoral system in. force ain the Territories 
is the same as exists in the rest of the country: members 
of the territorial. Councils) are. elected, by. universal.and 
equal suffrage and by secret ballot in a single round 
using the majority uninominal (riding) system. 

In the Northwest Territories, the various compo- 
nents of the right. recognized; in. the, present; paragraph are 
found in the Northwest Territories Act, in the Council 
OrdinanceseR.O,N.Weleal9d4e cha,Cnl9 andjany the; Plections. 
Orcs 19008, 20.2.N Wal .44978ad3ed. session) ,4ch. coe: 

The Northwest Territories Act establishes a fifteen 
nembexy,territorialy Councalwedecteda bys ridanged( SuyS( dd) dasa dt 
also gives the territorial Commissioner; in«Councal,the,power 
toomaryuthe. size,ofathes Council, asubsecty togonel rest traction: 
the Council must never have less than fifteen nor more than 
twenty-five members (ss. 8(1). and 8.1). The Counceil Ordinance 
creates,.twenty-twor celectoralpdastractsacécach preterit en 
one member to the Council; it also determines the qualifications 
required to sit on the Council and to remain thereon (ssun 3, Sane 


16.1-16:.7).0 AS. for the Elections. Ondinance,, 1978, it determines 


CLyYThevibectuons Ordinaneeyel| 97 sy Orheierrene.& Card isessi ome 
ch. 3 has not yet been proclaimed into force. At the pre- 
sent time.,..the .Gouncad. Ordinance, oO, N WohS Lo74 ch. C=19 
determines who has the right to vote and to seek election 
to ‘the /Counedl "(Ss 228.96 { 7 “and 2oyriwhtile tthe Caradaelec- 
tions Act, R.S uC onO. whe BA St. cin, ane CMe rie ar ie 
e0nduct ofuterritorial xelections.(ssm ES5 Soy n4iests. 27 
and ss Cli) js? When «section 12 tof sthe {Canada Elections Act 
which, provides. for’ the, applicationof<that Act.-to, .territo- 
rial election is ‘repealed, “the Commissioner of the North- 
west Territories will be able to proclaim the Elections 
Ordinance, 197.8) in once.) This 16 expeaeted to happened n 
the near future as Parliament enacted legislation, as yet 
unproclaimed, which repeals section 112 and substitutes 
therefore a new provision under which the territory must 
enact its own election legislation. [His being theme aces 
the Elections Ordinance, 1978 shall be considered, for the 
purposes of this Report, to have already been proclaimed 
into force. 


SL ewye> 


who has the right to vote and to seek election to the Council; 
bt alsomgoverns  sthertconduct of elections (ss. "1P-19) 043; 944, 
Moora aint 9 e552 CER, 290 CH) amd’ £3) 5 74$575 sands76)u 

In the Yukon, the constitutive elements of the 
right recognized in the present paragraph are found in the 
Guroasets Ras. Chk ho Uy chisy =2', the vEbectotalubistrpret 
Boundapnre s Ordinance Ody 21. 919%7 prichwo2 sithesBléctions iOrdi- 
manwe yal Vas BO ev nbs LAP VeC2nd osesstom)igoch 1.03 samdiithe Yukon 
CounerheOrdiniance f2OV Yee” bO7 82 (hbsetosess fon ) freban2: 


The Yukon Act establishes a twelve member terri- 


torial Council whose members are elected to represent such 
electoral districts in the Territory as named and described 
by the Commissioner in Council. It also gives to the Com- 
missioner in Council the power to vary the size of the 
Council as long as its membership is not reduced to less 
than twelve, or increased to more than twenty (ss. 9 and 
9.1). Recently, the Commissioner in Council used this power 
and enacted the Electoral District Boundaries Ordinance. 
This Ordinance increases the number of electoral districts 
(ridings) from twelve to sixteen. As for the Yukon Council 
Ordinance, it provides that each electoral district return 
to the Council one member to represent that district (s. 3). 
It also determines the qualifications required to seek 
election to the Council and, once elected, to remain thereon 


(so2/5-1 Sy. Rimabloy the -Bléc tions) Ordinance wweh9i77 determi- 


nes who can vote and seek office at Council elections, and 
governs ‘the conduct of such elections (ss. 18-26, 28, 29, 
Ate 15 et Sh sous ya F193) piel), SCS ae 06 \s anid Cay: Liat S58", 
GS jJRI65 (bh) Sand (3) cand ©8380): 

In both territories, restrictions have been imposed 
Ons chemri ght oofUpub lie “servants tor par ticipate in the politi- 
cal process. These restrictions, it should be mentioned, do 
not contravene the Covenant, for they are allowed under Arti- 
Clos MUO 2p Ber igndte7s.¢ elim =the? Northwest ‘Territories,’ the 


me bs Ae 


rest riction sofoundvin ssectiomis3o0f¥the Publ resserv tec 70rd: - 
nanée,O2R vOIN Wel Lo Teesch. 1P-l3searé basically ysiniiar fo 

those found™intisection 3210f ‘the Public servicevEnplioyment Act, 
ReSl3G7 obOw satel PaS7 t the only difference between the 


federa land: termitonialestatitestpertain ing (towpo it teal Tac t1 - 


vities of public servants is that while at the federal level 
only employees below the rank of Deputy Head may seek election 
toi ‘the Howse sof Commons 74a 2provimncial legrs laine forsagterri — 
torial Council wt sablowed }to\do soupy lthesPubl ic Service 
Commission, in the territory all employees are allowed to seek 
electron ttotsthe Housetof ‘Commons torrtoithie tenmrmiscorrani¢ouncit 
if allowed to do so by the Commissioner. Ine fthe eYwkom, sthe 
poll tica activities tof tpubliotservants time tio tetas! binitedtas 
they “are ta tithe afedenaly Leve bton cai tt he aNowthwes t tlerritonies.. 
Thus, while the territorial Public Service Commission Ordinan- 
Cera s0 SST SELON clips PaO PT thesresiiedera b vequivabert, 
recognizes ‘that abby public servants’ may ‘attend political 
meetings, it also states that all public servants may, unless 
otherwise forbidden’, ‘erigage! in political Mc Biviitiest asilongias 
in so doing they do not reveal information they have obtained 
as! a ‘tresult “of their “enploynent freriereize Ganycovermnent 
policy which they have been instrumental in formulating or 
solrvere funds tor @ political party %or candidate tti oniel éction 
at the! federal) orSterxnitomial eve ll Lyshowe yer, 8th istrict. is 
not conferred. in respect to tederal election, to Deputy Heads 
of Departments andytin’ respect “tosterr itor taDye hect ions 7eto 
persons holding a managerial or confidential position. As 
regards the right to seek election at ithe federal or territorial 


level, “and the implication of (thismmight once vgerantedeby ea 
federal or territorial Public Service Commission, the territorial 


legislation is nearly identical with its federal equivalent. 
The basic difference between the federal and territorial statutes 
1Liés cin ithe, fact..that,<tinethey teraitony, ithe, michtator seele ec lec- 


tion can be granted if "operational requirements permit" while, 
at thentederals level. sthis.richte cam. bes vrantedsonly st coe 


nelos = 


usefulness to the Public Service of (an) employee in the posi- 
tion he ... occupies would not be impaired by reason of his 
having beensat candidate? .\"° (ss* (612171) 2 4) 

At the municipal level, the territorial govern- 
ments have providéd for the creation of municipal or 
nunwoipal-=lrke anst1 tutions +" These "municipalities" ‘are 
administered .by “elected ‘councils “elected according ‘to ‘the 
DLOVEStons of (thissparasraph. 

In the Northwest Territories, the Municipal Ordi- 
Nance. R.OLN«W el 1o/4 och. M=15 governs ali facets of 
municipal elections. Inter alia, it determines who has the 
right to vote in municipal elections, or to seek election 
Lor tile. cOuUnCL =ow-aecrty.= Towns vilrage, or hamlet. (ss. 7(1):, 
Ll, CO and a, as LOUatd bie zo)y. Lt .also provides 
for the terms of office of mayors and councillors, frequen- 
cy of elections, secrecy of ballot and election of candida- 
Cosewitn a, Plural ymoL Votes [ss. Ci2)— (5), (oj. ana (7). 
Pies i). Wk) an (pe and: of17.) Cb) ana (Cc) ).. 

Equivalent provisions are found in Yukon territo- 
rial’ tawe “There, all aspects of municipal elections are 
poverned, intthe casetor cities; towns; “villages and muni- 
Cipsaitdistricts,*by the MunicirpaleElections Ordinance, 

CeOL Yl veg 76,echYMH14 -andvin the-case- ot local -improve- 
mentidistricts, by «the» Local ‘Improvement ‘District Ordinance, 
EROGYe1.. PLOTo 7 icheeL-9F )*inethe ‘Yukon {the -right “to “vote 
Or=to seek ebection 15 ‘governed*by*ss:°5,°8,-9, 31-46, 69 and 
yl. of ethe®Minicipal Elections ‘Ordinance and by’ss: 6(¢5) and 
Love. Cf LSidbeaS sf 79 Cand 81 of the Local Improvement District 
Ordinance. “As for terms of office, frequency of elections, 
Secrecy of ballot and elections of candidates with a plura- 
Mrtyeor votes. tits 1s provided for by «ss. 3, 10; 68 and 


(1) It should be noted that a Deputy Head can neither engage 
in political activities nor seek election at the munici- 
Pal, fever (fublic ocrvice Commission’ Ordinance, C.0.Y¥.T. 
LOG: | cee P Oerleriss (6945) Ds 
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78(1) (d) POF P the sMunseipalCRLéecti ons ‘Ondinance- and=byiss: 
6C2ye and 103) 9°78 Sandass (Py (dy or the Localrvmprovencnt 1s= 


trict Ordinances 


Paragraph (c)< in the, Norinwest Terry i tomes. The 
territorial Commissioner has the exclusive right and autho- 
rity to appoint persons to the public service. “Appointments 
to ‘the public service are based on. (he piiac bole! Om me ior 
and are made without discrimination on the basis of race, 
Watronal OTrivin Or religion.” Priortty An appointment 1s 
gIVeN TOspersons already, ay vtile pubic, SetVvicerea | Clown 
appointment can be made from without when no suitable candi- 
date can be found within. Further, appointments are made 
by competition, although where qualified candidates are 
available from the public service, and the Commissioner 
deems 1 umpracticable, or not-inethe- interest -o bathe ommrne 
service to hold a competition, he may appoint, without 
competition, the public servant who is best qualified 
(Public Service Orainances R.CwN Wel. 01074. Gi eis. 
sS.. 155. 16, Ly ‘and. 18; “Public. Service Rech lat LOns NO ttimeed 
Territories 343-67, s. 3). In the Yukon, where appointments 
to the public service are made by the Public Service Commis- 
sion, save where it has delégated its power, the rules per- 
tainine to appointment. to the public “service are bacical ty 
Similar to those in f£0rce ina tle NOrtiwesumletilCOines. 
However, it should be noted that the grounds of prohibited 
discrimination are more extensive than those in the North- 
west, Territories: not Oly .15 discrimination pronipiceu,ay 
the crounds of race, national Origin and  reliclon ei © ts aso 
prohibited on the rounds of religious creed, Colour ances- 
try.,. Sex, marital status and ethnic orieim (Public Service 
Gommission Ordinances (COW. Ts) 1976, ich. P= 10s eee bead 
SiSe. 960 tot 155)2 

Municipalities in both Territories, are, subject to 


the territorial Fair Practices), 0rdinances.4+ elie imei? ing 


policies must, therefore, conform to the requirements of 
these Ordinances. These Ordinances prohibit discrimination 
in employment on the grounds of race, creed, colour, sex, 
marital status, ancestry, nationality or place of origin 
fethnic-or national origin in the Yukon) (Fair Pao tLiGes 
Ordinances. OONeW ales Oadmch.. 2, Issues Gkissn(2y,. ay 2and 
 Secatich 52 RaitesPractices, Ordimanc 653 «G40; Nort, 97 Goeth. E-2 
Some lees (2) ance (4) aye 254). 
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ATrtiele. 26° 


The Canadian Bill of Rights which applies to the 
Leia totes recopirzes “thes rignt Of che Individual “tO equa= 
lity before the law and the protection of the law" (sec. 
Lip) a “Any law of thevterritories whichsabrogates, abridges 
or infringes this right would be held inoperative (See. 2) « 


Ns’ previously indicated, the right of equality before the 


law recocnized-an Section "1 (>) of the Declaration was’ in- 
terpreted in Attorney General of Canada v. Lavell, (1974) 
SeGlhe tie 1540 “(UsOo- 40h tou) as rreber ring not: to 
equality before the law as provided in the 14th Amendment 
of the Constitution- of the-Undted-States’, but* rather to 
equality before the law, as, viewedaby Professore fy Ci... Dicey 
ines “rugevot law’ princaples. “therefore, Mequali ty 
before the law under the Bill of Rights means equality 

of treatment in the enforcement and application of the 
laws of Canada before the law enforcement authorities and 


ihe <ordinary ‘courts of the land... *. 


Artvel es 276 


Terricorial law does not restrict the right of 
members of any ethnic, religious or linguistic group to 


enjoy their own culture, to profess and practice their own 


ao Oo 


religion, or to use their own language in community with 
other members of, their group., Protection=avainet Leste 
tion~of the, rights recocnized in the present Article is 
afforded .byasection dc), (d)p.(ej,and (4) of the, Canadian 
Bill of Rights which accords to all individuals, without 
discrimination by reason of race, national origin, colour, 
religion or sex, the following rights: freedom of religion, 
freedom of speech, freedom of assembly and association, 

and. freedom .of, the pression In ithe: context of),,ther present 
Article, sanyidaw iofmthe: territories! construed: by, thencourts 
to abrogate, abridge or infringe any of the previously 


enumerated freedoms would be inoperative. 
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B. EXAMINATION OF PROVINCIAL LAW 


1. ALBERTA 


Introductory 

The most important human rights legislation in Alberta 
jisucontained pin<The Alberta Bill tof sRights land The Indi- 
vidual's Rights Protection Act. The preambles to both 
statutes are noteworthy, and their similarity to the preamble 
of ithe <International Covenant 41s, striking. The Alberta, Bill 
of Rights states that "the free and democratic society 
existing in Alberta is founded upon principles that acknow- 
ledge the supremacy of God and upon principles, fostered by 
tradition, that honour and respect human rights and 
fundamental freedoms and the dignity and worth of the human 
person". The Individual's Rights Protection Act states that 
"recognition of the inherent dignity and the equal and 
inalienable rights of all persons is the foundation of free- 
dom, justice and peace in the world"; and that "it is 
recognized in Alberta as a fundamental principle and as a 
matter of public policy that all persons are equal in dignity 
and rights without regard to race, religious, beliefs, colour, 
sex; age;. ancestry, or ‘place: of. origin"., -These. statutes are 
further significant in that they are given paramountcy over 


all other acts of the Legislature of Alberta. 
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Article 1 
The Province of Alberta accepts the principles 


enunciated in this article. 


Artieless 2,26 


Section 1 of The Alberta Bill of Rights provides: 


It is hereby recognized and declared that 
in Alberta there exist without discrimination 
by reason of race, national origin, colour, 
religion or sex, the following human rights 
and fundamental freedoms, namely: 

(a) “the right of the individual to liberty, 

security of the person and enjoyment 
of property, and the right not to be 
deprived thereof except by due process 
of law; 

(b) the right of the individual to equality 
before the law and the protection of 
the law; 

(c) freedom of religion; 

(d) freedom of speech; 

(e) freedom of assembly and association; and 


(f) freedom of the press. 


The Act goes on to provide that every law of Alberta, existing 
or future, shall be so construed and applied as not to abrogate 
abridge or infringe any of these rights unless it is expressly 
declared that it operates notwithstanding The Alberta Bill of 


Rights. The Bill is essentially a declaratory and inter- 
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pretative statute, and does not contain any prohibitions 
or procedure for enforcement. 

The Individual's Rights Protection Act provides that 
no person shall publish or display any notice, sign, symbol, 
emblem or other representation indicating discrimination 
because of race, religious beliefs, colour, sex, age, 
ancestry or place of origin; no person shall discriminate 
with respect to any accommodation, services or facilities 
customarily available to the public because of race, religious 
beliefs, colour, sex, ancestry or place’ of origin; no “person 
shall discriminate with respect to the renting of any com- 
mercial or dwelling unit because of race, religious beliefs, 
colour, sex, ancestry or place of origin; no employer shall 
have different rates of pay for male and female employees 
doing similar or substantially similar work; and no employer 
shall discriminate in employing another person because of 
race, religious beliefs, colour, sex, marital status, age 
(defined as meaning any age of forty-five years or more and 
less than sixty-five years), ancestry or place of origin. 
The latter prohibition, however, does not apply with respect 
to a refusal, limitation, specification or preference based 
on a bona fide occupational qualification. There is no 
reference in the Act to discrimination based on language or 
political opinion. 

The enforcement mechanism of the Act is the Alberta 


Human Rights Commission, which has the following functions: 
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(a) to’ forward the principle that every person 
is equal in dignity and rights without 
regard to race, religious beliefs, colour, 
sex, agé, ancestry or place of origin, 


(b) to promote an understanding of, acceptance 
of and compliance with this Act, 


(c) to research, develop and conduct educational 
programs designed to eliminate discriminatory 
practices related to race, religious beliefs, 
colour, sex, age, ancestry or place of 
origin,” and 


(d) to encourage and co-ordinate both public and 
private human rights programs and activities. 


The Commission must investigate and endeavour to effect a 
settlement of any complaint of an alleged contravention of 

the Act. If the Commission is unable to effect a settlement, 
the responsible Minister shall, on the request of the Com- 
mission,. appoint. a. board of inguiry to, investigate the, matter. 
If the board of inquiry finds the complaint to be justified, 
it must recommend the course of action it thinks ought to be 
taken; and the Commission must again attempt to effect a 
settlement. If the Commission is again unsuccessful, it must 
deliver its files and records to the Attorney General, who may 
apply to the Supreme Court of Alberta for an enforcement 
order. The Judge hearing the matter holds an inquiry de novo, 
and may subsequently issue an enforcement order or an in- 


junction, order compensation to be paid, or levy fines. 


The Act also provides that every other law of Alberta 


is inoperative to the extent that it authorizes or requires 
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the doing of anything prohibited by the Act, unless it is 
expressly declared that the other Act operates notwrth— 
standing this act. ~The -pronibitaons contained in they Act 


apply to the Crown and every agency and servant thereof.. 


The Province of Alberta has also appointed an Ombudsman, 
who has statutory jurisdiction to investigate any decision, 
recommendation or act relating to a matter of administration 
by any government department or agency, or by any officer, 
employee or member thereof. The Ombudsman conducts his 
investigation in private, but has the right to compel 
testimony and the production of documents. He must make a 
report to the appropriate Minister and to the department or 
agency concerned if he concludes that any decision, recom- 
mendation or act was contrary to law; unreasonable, unjust, 
oppressive, or improperly discriminatory; based wholly or 
partly on a mistake of law or fact; wrong; or based on a 
discretionary power which was exercised for an improper 
purpose or on irrelevant grounds. The Ombudsman may make 
such recommendations as he thinks fit, and may request the 
department or agency to notify him within a specified time 
of the steps that it proposes to take to give effect to his 
recommendations. If no adequate and appropriate action is 
taken within a reasonable time, the Ombudsman may send a 
copy of his report and recommendations to the provincial 


cabinet and to the Legislature. 
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The Proceedings Against the Crown Act provides that a 
claim against the Crown may be enforced as of right without 
the grant of a fiat. The Crown is subject to the same 
liability in tort as a private person in respect of a tort 
committed by its officers or agents; in respect of breach 
of duties owed to servants or agents; in respect of breach 
of duties attaching to the ownership or use of property; 
and under any statutory obligation. The Court may grant 
relief by way of declaratory orders, damages, costs, and 
interest, but cannot grant injunctions, specific performance, 


or an order for the recovery or delivery of property. 


If a person who desires to enforce his rights does not 
have sufficient funds to do so, he may apply for legal aid. 
The legal aid plan is not protected by statute; it operates 
under section 4 of The Legal Profession Act, which provides 
that the Attorney General and the Law Society of Alberta may 
enter into an agreement for the operation by the Law Society 
of a legal aid plan in civil and criminal matters for persons 


in need. 


Article 3 

The Alberta Bill of Rights declares that the human 
rights and fundamental freedoms recognized therein exist 
without discrimination by reason of sex; and The Individual's 


Rights Protection Act prohibits discrimination on the basis 
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of sex for all of the activities listed. However, sexual 
discrimination in employment is permissible in the case of a 
domestic employed in a private home, or a farm employee 
residing in the private home of the farmer. The Interpreta- 
tion Act provides that words importing male persons include 


female persons. 


In 1930, the Province of Alberta enacted The Sex 
Disqualification Removal Act, which provides that a person 
shall not be disqualified by sex or marriage from the exercise 
of a public function, from being. appointed, to,or holding a 
civil or judicial office or post, from entering or assuming 
or carrying on a-civil. profession.or, vocation, or. for. 
admission to an incorporated society. The Act further states 
that the provisions had effect from September lst, 1905, the 
date when Alberta entered Confederation. Under The Married 
Women's Act, a married woman has the same property, tort and 
contractual rights and obligations as if she were unmarried. 
A husband and wife can sue each other over property disputes, 


but not in respect.of astor.; 


Under The Domestic Relations Act, a husband may be 
ordered to maintain his wife; a wife is not under a similar 
obligation. Amendments were passed in 1977, putting both 
spouses in an equal position, but these have not yet been 


proclaimed. 
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Articie,4 


Under The Disaster Services Act, the provincial Cabinet 
may declare a state of emergency, emergency being defined as 
"a present or imminent event which requires prompt co-ordina- 
tion of action or special regulation of persons or property 
to protect. the health, safety.or.welfare of peoplesortto 
limit damage to property". Upon the making of the declaration, 
the Minister may do all things necessary to combat the 
emergency, including the utilization of property, requiring 
qualified persons to render aid, travel restrictions, entering 
on private property, and conscripting persons needed to meet 
the emergency. When private property is utilized or damaged, 
compensation must be paid. Municipal authorities have similar 


powers with respect to a state of local emergency. 


The Act provides that the Minister or his officials and 
employees and members of a local authority or employees, are 
not liable for damage caused through action taken under the 
Act, but that the Minister and his officials and employees are 
liable for neglect of duty and misuse of authority in carrying 


out their duties under the Act. 


Article 5 


Section 2 of The Individual's Rights Protection Act 
—— ee ee SO CER ais 


provides that no person shall publish or display before the 
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publLichany’ notice, sign; symbol,” emblem or*other *representa- 
tion indicating discrimination for any purpose because of race, 
religious beliefs, colour, sex, age, ancestry or place of 
origin. The provisions shall not be deemed to interfere 

with the free expression of opinion upon any subject. The 
provisions do not apply to the display of a sign identifying 
facilities customarily used by one sex; to the display by a 
political, religious or ethnic organization not operated for 
private profit of a notice or representation indicating its 
purpose or membership qualification; or to an employment 
application or advertisement with a specification or preference 
based on a bona fide occupational qualification, as long as, 

in each case, the notice, sign, symbol, emblem or other 
representation is not derogatory, offensive or otherwise 


improper. 


Article 6 


The right to life is supported in Alberta by numerous 
statutes concerning health and by welfare legislation designed 
to ensure basic necessities to all persons. All residents are 
entitled to basic health services under The Alberta Health 
Care Insurance Act and to hospitalization under The Alberta 
Hospitals Act. The Social Development Act makes provision 
for financial and other assistance to ensure that no person 
will lack the goods and services essential to health and 
well-being. Other statutes are concerned with specific 


diseases or various physical disabilities. 
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Alberta has also enacted The Emergency Medical Aid Act 
providing that in an accident or emergency, a physician or 
registered nurse voluntarily and without expectation of 
compensation or reward rendering medical services or first 
aid assistance not at a hospital or other place having 
adequate facilities, and any other person voluntarily 
rendering first aid assistance at the scene of the accident 
or emergency, are not liable for damages for injuries or 


death, unless caused by gross negligence. 


Article 7 

Any unauthorized punishment of, or experimentation on, 
an individual would give rise to a civil action for damage, 
or to al criminal, prosecution. -Tisthesaction, involved, the 
conduct or performance of duty of a police officer, the matter 
could be investigated under the provisions of The Police Act. 

Prisoners are subject to The Corrections Act, which 
provides that the director of each correctional institution 
shall establish a classification and selection committee to 
assess inmates and to assign them to appropriate training or 
treatment programs "taking into account the needs of the in- 
mate, the good order, internal management and security of the 
institution and the safety of the community". Employment and 
training programs may be established for inmates outside of 
the institution. The director must also appoint a panel of 


three staff members to conduct disciplinary hearings for the 
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purpose of reviewing breaches by inmates of regulations or 
rules and determining appropriate punishment. 

Under the Regulations adopted pursuant to The Correc=- 
tions Act, employees must maintain discipline of inmates 
firmly and impartially, must not use humiliating tactics or 
harassing techniques, and must deal with inmates in a manner 
designed to encourage their self respect and personal respon- 
sibility. All searches of inmates must be carried out in 
such a manner as to respect the dignity of the inmate as far 
as possible without interfering with the thoroughness of the 
search. Force is not to be used by an employee unless 
essential to maintain or restore order or to prevent acts of 
violence, and in any event no more force than is necessary 
shall be used. 

Medical transplants are governed by The Human Tissue 
Gift Act, which provides that an adult who is mentally 
competent to consent and is able to make a free and informed 
decision may consent in writing to the removal from his body 
of tissue (including an organ) and its implantation in the 
body of another living person. An adult may also consent 
that his body be used after his death for therapeutic 
purposes, medical education or scientific reasearch. The 
same consent may be given by close relatives if the person 
has died or is incapable of giving consent by reason of 
injury or disease and his death is "imminent, and the 


relatives have no reason to believe that the person would 
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have objected thereto". 


Article 8 

After a declaration of a state of emergency under The 
Disaster Services Act, any qualified person may be required 
to render aid of such type as he may be qualified to provide, 
and persons generally may be conscripted to meet the emergency. 
Under The Forest and Prairie Protection Act, a forest officer 
or fire guardian may require any able bodied adult person not 
exempted by regulations to assist in fighting a fire. Under 
The: Corrections Act, the director of a,correctional, insti tu- 
tion must cause every inmate to be engaged in an employment 


program if the inmate is medically fit. 


Article 9 

The Alberta Bill of Rights recognizes and declares that 
in Alberta there exist without discrimination by reason of race, 
national -originys colours; ereligionyorgsex;4thearightaotythe 
individual to liberty, security of the person and enjoyment of 
property, and the right not to be deprived thereof except by 
due process of law; and the right of the individual to equal- 
ity before the law and the protection of the law. 

The rights of persons accused of provincial offences are 
protected by The Summary Convictions Act, which adopts the 
summary conviction procedure of the Criminal Code, and by the 


common law. Anyone improperly arrested, detained, or 
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imprisoned would have a civil action for damages. 

Persons suffering from mental disorder and in a condi- 
tion of danger to themselves or others may be detained under 
The Mental Health Act. A certificate of a physician or 
therapist,is_ sufficient to .detain,a person for twenty-four 
hours. Certificates issued by a therapist and a physician, 
or by two physicians, after separate examinations, are 
sufficient to detain a person for one month, and such deten- 
tion may be renewed. A Judge may order a person to be 
examined, and a peace officer may convey a person to a 
facility for examination. When a person becomes a patient, 
he must be informed of the reason for admission, and given 
a written statement of the authority for his detention and 
his right to apply to a review panel. He may apply toa 
review panel for release, and has the right to be present 
with his representative. He may also appeal further to the 
Supreme Court of Alberta. 

Persons may also be ordered to be detained for treat- 
ment under The Tuberculosis Act or The Venereal Diseases 
Prevention Act; and may be quarantined under The Public Health 


INES 


Article 10 
The provisions of The Corrections Act designed to 
ensure that prisoners be treated with humanity and dignity, 


and that efforts be made for their rehabilitation, have been 
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described under Article 7. 

Under The Child Welfare Act, an apprehended child 
detained pending the disposition of his case shall not be 
confined Ima” correctional” institution, “Lock=up-o1 police 
station, and shall not be placed or allowed to remain in 
company with adult prisoners. The Director of Child Welfare 
may declare any place to be a detention centre for the 
reception, detention, custody, examination, care, treatment, 
education or rehabilitation of children pending the disposi- 
tion of their cases by the Court. A child who is apprehended 
for juvenile delinquency and placed in a detention centre 
must be charged and brought before a Judge as soon as 
practicable. After the hearing, the juvenile may be returned 
to his parents or committed to the Director of Child Welfare 


as a temporary ward of the Crown. 


Articrberd1 
There is no law in Alberta authorizing imprisonment 
merely’ onthe ground?of* inability to f£udverbl-a- contractual 


obligation. 


AFELele? 12 
Liberty of movement generally exists in Alberta, but 


may be restricted under The Disaster Services Act, if a state 


of emergency is declared; under The Forest and Prairie 
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Protection Act, where fire danger warrants closure; under 
The Forests Act, in connection with a forest recreation area 
or forest recreation trail; and under The Forest Reserves 


AGE. 


Amiiicties 30s pws 

The rights enunciated in these Articles generally fall 
under federal jurisdiction; insofar as they concern provincial 
matters they are protected by the adoption of federal criminal 
procedure under The Summary Convictions Act and by common law 
principles. ‘The’ right of the “individual to equality before 
the law and the protection of the law is one of the fundamental 
freedoms listed in The Alberta Bill of Rights. Subsection 23 


(2) of the Interpretation Act provides that: 


"Where an enactment is repealed in whole or in part 
and other provisions are substituted therefor,... 


(e) when any penalty, forfeiture or punishment is 
reduced or mitigated by any of the provisions 
so substituted, the penalty, forfeiture or 
punishment if imposed or adjudged after the 


repeal shall be reduced or mitigated 
accordingly." 


Article 16 
All persons are entitled to recognition before the law 
but a person does not have full legal status until he attains 


the age of majority on becoming eighteen years old. Under 


The Mentally Incapacitated Persons Act, the Court may commit 
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the custody of persons of unsound mind and the custody and 
management of their estates to a committee. A similar order 
may be made for persons who through mental infirmity arising 
from disease, age, habitual drunkenness, the use of drugs 


or other cause are incapable of managing their affairs. 


Avti cle VL/ 

The Province of Alberta does not have a general privacy 
statute giving a right of action whenever anyone unreasonably 
violates the privacy of another. It does have a Defamation 
ACU which codifies andi simplilies mrocedures sina libel lang 
slander actions, and provides that where defamation is proved 
damage is presumed. 

There are numerous statutes which prevent public dis- 
closure of information acquired under their authority, 
particularly health and welfare legislation. These include 
the Alberta Health Care Insurance, Act, ihe Alberta HOSpitals 
Act, The Mental HealthesActl,. The,Alcouo lism and Drug. Abuse 
Act, ~the Cancer ulreatmenteancd, Prevent1on.act tne. venereal 
Diseases Prevention Act, The Child Welfare Act, The Juvenile 


Court Act, The Maintenance. and Recovery Act, The Vital 
Statistics Act, and The Ombudsman Act. 


The Reports of Judicial Proceedings Act restricts 
reports of proceedings on civil actions involving marriage 
disputes to very basic information such as names, charges and 


defences, submissions of law, and the decision. No reporting 
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of any kind is permissible of proceedings under The Child 
Welfare Act. Under the latter statute, legal proceedings 
are closed+to<the public;.certain proceedings, under, The 
Domestic Relations Act may be so ordered. 

A few statutes deal with the confidential nature of 
certain communications. The Ombudsman Act provides that a 
Letberafromes, pexsonsin-custodyzon.a chargeror,afiter.con- 
viction, or from a mental patient, must be forwarded un- 
opened to the Ombudsman by the person in charge of the place 
or institution. The Mental Health Act provides that a commu- 
nication written by or to a patient shall not be opened, 
examined or withheld, or its delivery obstructed or delayed. 
The Corrections Act provides that, subject to The Ombudsman 
Act, \the»director, of; a,correctional institution does have 
the right to open, examine and withhold any letter, parcel 
or other matter to or from an inmate, but if he does so, he 
must advise the inmate concerned. 

The Petty Trespass Act makes it an offence to trespass 
upon privately owned land with respect to which one has had 
notice by word of mouth or in writing, or by posters or 


signboards, not to trespass. 


Artacle- 18 
Freedom of religion is one of the fundamental freedoms 
recognized in The Alberta Bill of Rights, and discrimination 


because of religious beliefs is prohibited in all of the 
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activities included in The Individual's Rights Protection Act. 

Denominational schools are constitutionally protected 
in Alberta by Section 17 of The Alberta Act, 1905. Under The 
School Act,Protestant or Roman Catholic minorities may 
establish denominational schools, and are entitled to a share 
of the’ property” tax, support... “A-pupil as*excused” from attend= 
ance at any school if he is absent on a holy day of the 
religious denomination to which he belongs. A school board 
may prescribe religious exercises and may permit religious 
instruction, but a parent may demand that his child be 
excluded. 

Under The Child Welfare Act, a parent surrendering a 
child for adoption may state a preference that the child be 
brought up in a specific religious denomination or faith, 
and all reasonable efforts must be made to comply with that 
preference. In custody applications under The Domestic 
Relations Act, the Court may make such order as it thinks 
fit to ensure that an infant is brought up in the religion 
in which the parent or other responsible persons has a legal 


right to require that the infant be brought up. 


Article 19 


The Alberta Bill of Rights recognizes and declares the 
existence of freedom of speech and of the press. The 


Individual's Rights Protection Act prohibits the publication 


or display of any notice, sign, symbol, emblem or other 
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representation indicating discrimination because of race, 
religious beliefs, colour, sex, age, ancestry or place of 
origin, but stipulates that this shall not be deemed to inter- 
fere with the free expression of opinion upon any subject. 

If what -is: said or written about another is untrue and con- 
stitutes libel or slander, an action for damages may be 
brought under The Defamation Act. 

Special protection for freedom of expression is given 
to members of the Legislative Assembly by The Legislative 
Assembly Act, which provides that no member is liable to any 
civil action or prosecution, arrest, imprisonment or damages 
because of any matter brought before the Assembly by petition, 
bi1494 résolution,” or’ motion,» or anythingsaid. by’ him’ before 
the Assembly. 

The Amusements Act provides for censorship of all films 
in Alberta, and makes it an offence to exhibit a film until it 
has been approved for exhibition by the board of censors. 
Under section 163 of The Municipal Government Act, a municipal 
council may prohibit the posting or exhibition of placards, 
play-bills, posters, writing, pictures, or drawings that are 
indecent or may tend to corrupt or demoralize, on any wall or 
fence or elsewhere on or adjacent to a highway or public 


place. 


Article 20 


There are no provincial laws prohibiting propaganda for 
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war or advocacy of national racial or religious hatred, but 
inciting hatred against any group is prohibited by the 


Criminal Code. 


Articles. 

The Alberta Bill of Rights recognizes and declares the 
existence of freedom of assembly, but there are no statutes 
regulating the exercise of the right. Some legislation could 
be utilized to restrict freedom of assembly, such as The Petty 
Trespass Act, making it an offence to trespass upon privately 
owned land, Crown land subject to a disposition under The 
Public Lands Act, or a garden or lawn, with respect to which 
notices i s«given. bysword: of,mouth,,, ors in.writing,y orsbye posters 
or signboards, not, to, trespass; or The Highway Traffic Act, 
providing that every pedestrian crossing a roadway must cross 
as quickly as reasonably possible without stopping or 
loitering or otherwise impeding the free movement of vehicles. 
It would be possible, however, for a Court to negate these 
offences in a situation involving peaceful assembly by applying 


the paramountcy provision of The Alberta Bill of Rights. 


Article; .22 

The existence of freedom of association is recognized 
and, declared in, The, Albertay Bill eofvRignts, sand. trade inion 
rights are extensively dealt with in The Alberta Labour Act. 


Under the latter statute, an employee has the right to be a 
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member of a trade union and to participate in its lawful 
activities, and to bargain with his employer through a 
bargaining agent; and an employer has similar rights with 
respect to an employers' organization. There are numerous 
provisions in the Act concerning labour-management rights and 
procedures, and unfair practices, all designed to ensure that 
union rights are freely exerciseable. 

Trade union rights for civil servants are covered by 
a separate statute, The Public Service Employee Relations 
Act, under which there is no right to strike or lockout. 
Separate legislation also exists for firefighters and police- 


men under The Firefighters and Policemen Labour Relations Act. 


APTI eL2S 

The Marriage Act gives a right to marry to every person 
of eighteen years, and between sixteen and eighteen years with 
certain consents. Persons are prohibited from marriage where 
a declaration has been issued under The Mentally Incapacitated 
Persons Act that the party is of unsound mind or incapable of 
managing his affairs, or where there is a certificate of in- 
capacity under The Mental Health Act, unless a doctor certifies 
in writing that the party has the capacity to understand the 
nature of the contract of marriage and the duties and respon- 
sibilities relating thereto. It is also an offence to 
solemnize a marriage where a party is under the influence of 


alcohol or a drug. 


—= 2 013e = 


The Married Women's Act provides that a married woman 
has the same property and contractual rights as an unmarried 
woman, and both husband and wife may bring action against 
each other for the protection and security of their own 
separate property. Under The Dower Act, however, a married 
person cannot dispose of the homestead without the written 
consent of his or her spouse. The Maintenance Order Act 
provides that husbands and wives are primarily responsible 
for each other's maintenance. 

The Alberta Legislature has recently enacted The 

Matrimonial Property Act giving the Court unrestricted 
discretion to make an order dividing property owned by either 
spouse if the marriage is ending or the parties have separated 
or one is giving away or dissipating his or her property’ 
The order may even cover the capital appreciation of property 
owned before the marriage by one of the parties or acquired 
by gift or inheritance. The Court may at any time also grant 
exclusive possession of the matrimonial home to a spouse. 
However, the Act has not yet been proclaimed into force. 

Both the father and mother are responsible for the 


maintenance of a child under The Domestic Relations Act. 


Article 24 
The Domestic Relations Act provides that unless otherwise 
ordered by the Court, the father and mother are the joint 


guardians of their children, and the mother of an illegitimate 
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child is its sole guardian. Under The Maintenance Order Act, 
both the father and mother are responsible for the maintenance, 
including adequate food, clothing, medical aid and lodging, 
of a child under sixteen. 

The Child Welfare Act contains extensive provisions 
concerning the welfare and protection of children. Part 2 
of the Act deals with the apprehension, custody and care of 
neglected children. Anyone who believes that a child has been 
abandoned, deserted, physically ill-treated or is in need of 
protection must report the grounds of belief to the Director 
of Child Welfare or to a child welfare worker, and the 
obligation exists even though the ground for belief is con- 
fidential or privileged information. Anyone having the care, 
custody, control or charge of a child, who ill-treats, neglects, 
abandons or harmfully exposes the child, is guilty of an 
offence. A parent or person who is guilty of an act or 
omission contributing to a child being or becoming a neglected 
child or likely to make him a neglected child is also guilty 
of an offence. 

Under The Alberta Labour Act, no person under the age 
of fifteen years shall be employed without the written consent 
of his parents or guardian and the approval of the Board of 
Industrial Relations, and in any event not during normal school 
hours. However, under The Child Welfare Act the Child Welfare 
Commission may grant a license for the employment of a child 


over twelve in any entertainment where the Commission is 
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satisfied of the fitness of: the child to take! part’ im the 

entertainment! without danyjunysitopila fe,faiimbseys health, 

education or morals, and that proper provision has been 

made to secure the health and kind treatment of the child. 
The Vital Statistics Act requires the registration of 

the birth of every child born in the Province within ten days 


afters the jbirth. 


Article 25 

To be qualified to vote under The Election Act, one 
must be a Canadian citizen, eighteen years of age, and have 
resided in Alberta for at least six months prior to the day 
On which the election writ was issued. Judges and prisoners 
are disqualified from voting. A person is qualified to be a 
candidate if he or she is qualified as an elector. The 
qualifications for voters are similar in The Municipal 
Election Act and in The School Election Act. 

Appointments to the public service are governed by The 
Public Service Act, the stated policy of which is that "each 
appointment to, and promotion within, the public service shall 


be predicated upon the selection of the most suitable applicant 


but wherever possible preference shall be given to in-service 
applicants in order to establish a career service and to 
provide incentive and reward for good work performance and 
self-development" The manner of appointment described in 


the Act does not provide for equal access to positions in 
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the public service. The Minister, with the approval of the 
provincial cabinet, has established a classification plan 
defining and designating the classes of positions in the 
public service. The Public Service Commissioner, in- 

service promotion (where due to the necessity for prior 
experience or due to a formal in-service training plan it is 
unlikely that better outside applicants can be found) ; 
departmental competitions (where there are a large number of 
well-qualified applicants within the department); limited 
competition (where a large number of well-qualified appli- 
cants exist within the service); and open competitions (where 
sufficient in-service applicants would not normally be forth- 
coming to ensure a good selection). The Commissioner may 
exempt an appointment from competition if satisfied that the 
person to be appointed has specialized knowledge or qualifica- 
tion which are unlikely to be bettered through competition, 

or the urgency of the requirement is such as to render the 
competition procedure impracticable. An employee or a depart- 
ment head may. appeal the allocation of a position in a classi- 


fication plan, but not an outside applicant. 


Bcercle. 2} 

Under The Cultural Development Act, the Minister charged 
with the administration of the Act may engage in many activities 
and make grants "to promote, encourage and co-ordinate the 


orderly cultural development of Alberta". The Provincial 


St ne 


Treasurer may also guarantee repayment of loans made by a 
person "for any iactivity or matter related to.culture'’. 

The School Act provides for a system of tax-supported 
denominational schools. English is the ordinary language of 
instruction in all schools, but a school board may also employ 
teachers to give instruction in French. or any other language 
to all pupils whose parents have requested it. A school 
board may prescribe religious and patriotic exercises, and 
permit religious instruction, for pupils in a school, but 
any parent can have his child excluded. A local advisory 
board can also require the board of a division to institute 
religious instruction or instruction in the.French language. 

School attendance is compulsory under The School Act, 
but a pupil is excused if an inspector or a superintendent 
certifies in writing that the pupil is under efficient 
instruction at home or elsewhere, if the pupil is absent on 
a holy day of the religious denomination to which the child 
belongs, or if the pupil is attending an approved private 


school. 
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2. BRITISH COLUMBIA 


Introduction 


This chapter deals with the legislation of the 
Province of British Columbia which is considered relevant 


to the implementation of the provisions of the Covenant. 


Article 2 


The main legislation affecting human rights is the 
Human Rights Code of British Columbia (S.B.C. Chap. 219.1973) 
which prohibits discrimination in the following areas: public 
facilities, purchase of property, tenancy premises, 
employment advertisements, employment, and membership in 
trade unions, employers' and occupational associations. In 
all these areas discrimination on the basis of race, religion, 


colour, sex, ancestry and place of origin 1S *pronibited. 


Discrimination on the basis of marital status is 


prohibited in all areas but public facilities. 


Discrimination in the areas of employment adver- 
tisements, employment, and membership in trade unions, 
employers' and occupational associations is prohibited also 
on the grounds of political belief and age (between the age 


of 45~and 65). 


ALAS 


It is also prohibited to discriminate between male 


and female employees in wages. 


The Code contains provisions against discrimination 
in employment and in membership in trade unions, and employers' 
and occupational associations on the basis of a conviction 


for a criminal or summary conviction charge. 


In the areas of public facilities, employment and 
membership in trade unions, employers' and occupational 
associations, the Code prohibits discriminatory practices 
unless there is "reasonable cause' for discrimination. Board 
of Inquiry cases have held that this general clause will 
provide protection for the handicapped, homosexuals and other 


classes of people not specifically mentioned. 


The Code also prohibits discriminatory publication 


"in any manner prohibited" by the Act. 


With respect to remedies, as required by paragraph 3 
of Article 2 of the Covenant, the Human Rights Code provides 
basically two approaches for violations of provisions of the 
Code: one by way of complaint to the director of the Human 
Rights Branch and the other by means of summary conviction 


proceedings for a contravention of the Code. 


The director is empowered to inquire, investigate 


and attempt to settle the dispute relating to a particular 
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Complaint. (socct10On lo). a tt the director is unable to 
settle the dispute, he is required to report to the Minister 


of Labour, who may then refer the complaint to a board of 


inquiry (Section 16). Section 17 provides the following: 


"(1) Where a board of inquiry is of the opinion 
that an allegation is not justified, the board 
may dismiss the allegation; 


(2) Where a board of inquiry is of the opinion 
that an allegation is justified, the board of 
inquiry shall order any person who contravened 
this Act to cease such contravention, and to 
refrain from committing the same or a similar 
contravention, and may 


(a) order a person who contravened the 
Act to make available to the person 
discriminated against such rights, 
opportunities, or privileges as, in 
the opinion of the board, he was 
denied contrary to this Act; 


(b) order the person who contravened the 
Act to compensate the person dis- 
criminated against for all, or such 
part as the board may determine, of 
any wages or salary lost, or expenses 
incurred, by reason of the contraven- 
tion Of this Act; and 


(c) where the board is of the opinion that 


(i) the person who contravened this 
Act did so knowingly or with a 
wanton disregard; and 


(ii) the person discriminated against 
suffered aggravated damages in 
respect of his feelings or self- 
FESspece, 


the board may order the person who con- 
travened this Act to pay to the person 
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discriminated against such compensation 
not exceeding five thousand dollars, as 
the board may determine. 


(3) A board of inquiry may make such order to 
costs as it considers appropriate. 


(4) Where an order is made under sub-section 
(3) or clause (b) or (c) of sub-section (2), the 
commission or the person who was discriminated 
against and in whose favour the order is made 
may file a certified copy of the order with the 
Supreme Court or with a County Court, and, 
thereupon, the order has the same force and 
effect, and all proceedings may be taken on it, 
as if it were a judgment of the appropriate 
court for the recovery of a debt of the amount 
stated in the order against the person named 

Li Lee Lo OP eNO Sesser CEL O Sly eo 
The legislation of British Columbia provides for 

appeals from the decisions of the board up to the Court of 


Appeal of the province. 


In addition to the procedure described above, 
the Code also provides for prosecution of a person who 
contravenes the Code or who fails to obey an order of a 
Board of Inquiry. Such action constitutes an offence 
under the Act, the penalty for which is a fine for indi- 
viduals of not more than $1,000 and for corporations, trade 
unions, employers' organizations, or employment agencies, 


of affine of not mone than $5 000 (Sectaon 240. 


Additional remedies will be available under the 
Ombudsman Act, S.B.C. 1977, Ch. 58 unproclaimed. This 


Act applies to government departments, crown corporations, 


= 


municipalities and regional districts, the Islands Trust, 
schools, colleges and universities, hospitals and pro- 
fessional statutory societies. Under s.7 the Ombudsman 

on a complaint or on his own initiative may investigate 
decisions or recommendations, acts or procedure of the 
bodies mentioned above. Under s. 19 the Ombudsman will 
then make a report of his findings to the offending 
authority with a recommendation for appropriate action. 
Under s. 21 if no appropriate action is taken, the Ombuds- 
man will then report to the Lieutenant Governor-in-Council 


and in the final resort to the Legislature. 


The provincial Crown may be sued for the wrongful 
acts of its servants. The Crown Proceedings Act, S.B.C. 
1974 -).Ch. 24, in ss 2(a) abolished the Petition of Right 
process and in sub-section (c) made the Crown subject to all 
liabilities to which it would be liable if it were a 
person. One caveat is that under s. 3(2) (a) the Act does 
not authorise an action against the Crown where the ser- 
vant was acting reasonably and in good faith while 
purporting to discharge responsibilities of a judicial 


nature or connected with the execution of judicial process. 


pe Sie a 


Article 3 


The foregoing discussion of the Human Rights 
Code has outlined the legislative prohibition against 
discrimination based on, inter alia sex, which in this 
respect is an implementation of the principle of equality 
of rights of men and women. In particular, the Code 
prohibits discriminatory rates of pay based on sex, for 


"Similar or substantially similar work" (Section 6). 


With regard to the equality of men and women, 
reference should also be made to the Status of Men and 
Women Amendment Act S.B.C. 1975, c.73. This Act amended 
twenty-seven separate pieces of legislation in order to 
remove adverse or discriminatory references based on sex. 
In other words, references to adverse sexual distinctions 
in the application of British Columbia law have been . 


eliminated. 


Marriage is dealt with under the Marriage Act, 
R»o.B.C 2119607, 4Chst232 ‘endpvatious othersstatutesteelhe 
Family Relations«Act SsBsC 2/1972, sch 220y4ss6uconstdersuthe 
wife as an unmarried person when divorce, separation or 
annulment occurs and the husband is not thereafter liable 


for her acts or contracts. The Children of Unmarried 


Parents: Act, R.S.B.C. 31960), .Ch 52, (Sep eDELOVLGeES (1Or 
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application by an unmarried mother to the superintendent 
of child welfare for advice and protection. Provision 

is made to compel maintenance and care by the putative 
father. The Equal Guardianship of Infants Act, R.S.B.C. 
1960, Ch. 130, s. 4 removes all disabilities of married 
women with respect to guardianship. S. 5 provides that a 
husband and wife living together are joint guardians and 
gives neither a paramount right. S. 20 allows the mother 
of an infant to make an application under the Act without 
a nextt fntendeveThei Wifed si ProtectionsActzoR% SeBi Cxcnd 900+ 
Ch.407, s.3, allows a wife to charge the title of a homestead 
so that under s.4 disposition of the homestead without the 


wife's consent is void. 


Article 4 


British Columbia has passed legislation relating 
to situations of public emergency. The relevant legislation 
in this regard is the Civil Defence Act R.S.B.C. c.55, 
which was the subject of amendments in 1973, including a 


change in the title to "The Emergency Programme Act". 


This Act gives the Lieutenant Governor in Council 
power to perform acts or make regulations "as he may 
consider necessary or advisable for purposes of, or in 


anticipation of, any matter referred to in the preamble 
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or this section". Since the preamble of the original 

Act was repealed in 1973, the exact status of this provision 
is not entirely clear. It is clear, however, that pursuant 
to this legislation the Lieutenant Governor in Council, 
that is the Executive Branch of government of the province, 
has extraordinary powers in time of public emergency. 

There are no limitations on these powers and the Act itself 
provides that it prevails over any other legislation in 
case of conflict. There is no legislative guarantee of 
non-derogation from the articles listed in paragraph 2 of 
Article 4 of the Covenant. Section 5(1) (i) provides for 


compensation. 


Article 5 


These principles are well established. For 
example, with regard to paragraph one, British Columbia 
does have legislation which prevents abuse of freedom of 
expression when the exercise of those rights has the effect 
of destroying or impairing other rights and freedoms. The 
Human Rights Code referred to above prohibits the publish- 
ing or displaying of “any notice, sign, symbol, emblem, or 
other representation indicating discrimination or an 
intention to discriminate". Similarly the Libel and 


Slander Act R.S.B.C. c.218 restricts the exercise of 
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freedom of speech or expression when it is damaging to 


the integrity of the person. 


Article 6 


Legislation dealing with requirements for 
health and hospital care indirectly contributes to the 
implementation of this article. Relevant legislation in 


this respect includes the following: 


The Wealth Act: ReSwbacCe Cc. lO: 
The Health Insurance Act R.S.B.C. c.171; 


The Hospital Acts RS. Bs Ci edi/8.. 


The provision of medical and hospital services 
to the needy is included in the Guaranteed Available 
Income peor Need Act, S.b.c. 1976, Ch. 19.- Ins. 1 ‘the 
definition of income assistance provided by the Act 
includes sub-section (3) aid in money or kind to munici- 
palities, boards, commissions, organisations or persons 
providing aid, care or health services to indigent, sick, 
elderly or infirm individuals and sub-section (5) health 
care services. S. 7 provides that there be no discrimina- 
tion in the administration of income assistance and s. 12 
provides for handicapped persons' health benefits. The 


Medical Services Act, S.B.C. 1967, Ch. 24, s. 9 provides 


Sg 


that the consolidated revenue fund shall pay a medical 
services premium to the amount of 90% where a person has 
made no income tax payment and to the amount of 50% where 


such payment is less than $1,000. 


Article? 


A person who has suffered a violation of his 
physical and mental integrity may bring civil action for 


damages for assault and battery. 


With respect to a violation of Article 7 on the 
part of the public authority, in particular police 
officers, the criminal and civil sanctions referred to 
above are equally available to the individual whose rights 
under this article have been violated. With specific 
reference to misconduct on the part of a police officer, 
the Police Act 1974, c.64 provides for an inquiry pro- 
cedure which is open to the public. Under this procedure 
disciplinary action may be taken against the officer who 
has committed a violation. Remedies include an order to 
pay damages to the victim and the disciplinary tribunal 
set up under the terms of the Act has the power to dismiss 


a police officer found guilty of misconduct. 
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In addition to the Police Act, a Disciplinary 


Code has been adopted in the province to regulate police 


behaviour. The Code sets out a number of "disciplinary 
defaults" including abuse of authority (e.g. unnecessary 


violence) and improper use of fire-arms. 


The treatment of inmates in provincial 
correctional institutions is governed by the Corrections 
Act);“S?B:Cl-1970) "Ch? 10 .oeS. 124 providessfertinspection 
of correctional centres by the Minister. Under s. 53, 
the Director of Inspection and Standards Division shall: 
sub-section (d) investigate complaints under the Act 
from inmates. Under sub-section (f) the Director has the 
powers and privileges of a Commissioner under the Public 


Inquiries Act. 


Article 8 


The law of British Columbia does not permit 
compulsory labour with the exception of a provision of the 
Emergency Programme Act (formerly known as the Civil 
Defence Act and referred to above in the discussion under 
Article 4). Under the Act the government is empowered 
to “employ or summon the assistance of any person between 


the ages of 18 and 60 (with certain exceptions) for the 
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purpose of carrying out the provisions" of the Act. 

Thus, in certain situations a form of compulsory labour 

is permissible, but this would occur only in extraordinary 
circumstances when a state of emergency had been officially 
declared. There is no other legislation in British Columbia 
which would authorize forced or compulsory labour. It 
should be noticed that under Article 8 (3) (iii) of the 
Covenant “any service exacted in cases of emergency or 
calamity threatening the life or well-being of the com- 
munity" is excepted from the general prohibition contained 
in Article 8. The provision of the Emergency Programme 


Act, referred to above, would fall under this exception. 


The power to employ inmates is contained in 
the Corrections Act, s. 15 which states that rules made 
by the Lieutenant Governor-in-Council may include sub- 
section (1) (c)"... employment of inmates". In addition, 
under the Forest Act, R.S.B.C. 1960, Ch. 153 
sv kz> (3); "any "officer “or constable of the RCMP or 
officer or employee of the forest service may employ or 
summon any person" between the ages of 18 and 60 except 
for those employed in certain trades or who are physically 
unfit to fight forest fires. Under sub-section (4) the 


refusal to work is an offence under the Act. 
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Article 9 


As allegations of arbitrary detention and arrest 
are usually directed toward public officials, i.e. police, 
the relevant legislation dealing with abuse of police 
powers can be cited in this connection as a means of 
securing liberty and security of the person. The legisla- 
tive provisions of British Columbia discussed under 
Article 7 above may also be cited with respect to this 


article. 


An individual has a right to a civil action for 
false imprisonment. The Summary Convictions Act, R.S.B.C. 
1960, Ch. 373, s. 6(a) guarantees a prisoner the right to 
a telephone call. S. 49(3) states that a person who has 
been ordered to enter into a recognisance and who has 
remained in jail for two weeks due to his refusal, may 
apply to a Judge to review the commital order. S. 59 pro- 
vides for punishment only after conviction and only as 
prescribed. Under s. 101 the Criminal Code is applied 
where express provision for any specific matter is not 


Made in the Act. 


With regard to mental hospitals, the Mental 
Health Act,: S, B.Grn 9 64,.Chse2956<¢ 121 , provides that the 


Director of a mental health facility shall not admit a 
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person if, sub-section (b) in his opinion the person is 

not mentally disordered or is a person who cannot be cared 
foror treated’ appropriately in the facility © “S.%22 
provides that individuals admitted informally are discharge- 
able, sub-section (3) within 72 hours of notification of 
their desire to leave the facility. Under s. 24, an indi- 
vidual admitted involuntarily under s. 23, shall be dis- 
charged one year after his admission unless the authority 

is renewed. S. 30 provides for an application to the 

Court for discharge where there is not sufficient reason for 


admission or detention. 


Article 10 


With regard to the treatment of detained persons 
and prisoners, the Corrections Act 1970, c. 10 applies. 
This Act states that one of the purposes of the correction 
service is the "safe custody" of inmates committed by the 


court to a correctional centre. 


With regard to paragraph 3, another of the express 
purposes of the corrections service is the "supervision, 
treatment and training of inmates with a view to their 


ultimate rehabilitation in society". 
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With regard also to the provision of paragraph 
3, to the effect that juvenile offenders be segregated 
from adults, it is to be noted that the Protection of 
Children Act R.S.B.C., c.303 prohibits the confinement of 


children under 17 with adults. 


Article 11 


There is no provision whereby an individual may 
be imprisoned for failure to fulfill a contractual obliga- 


tion in British Columbia. 


Article’ 272 


Freedom of movement is not restricted by the law 
of British Columbia, except in extraordinary cases where a 


state of emergency has been proclaimed under the Emergency 


Programme Act. 


Article 14 


For offences of provincial legislation and the 
imposition of penalties or punishments prescribed by pro- 
vincial statutes, the Summary Convictions Act R.S.B.C., 
c.373 applies. This Act sets out the procedure to be 


followed on the arrest and detention of individuals who 
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have been charged with violations of provincial statutes. 
The Act contains a number of- procedural safeguards res- 


pecting arrest, detention and judicial procedures. 


Article 15 


This principle has been incorporated into the 


Interpretation Act of British COTUMDI a - 19 [44 ora 
a ee ee ee ee 


There is no provincial legislation which gives 
prisoners the benefit of lighter penalties enacted subse- 


quent to the conviction of a prisoner. 


Article 16 


Recognition of legal personality is extended 
to all citizens of British Columbia, unless specific 
legislation has been enacted excepting certain categories 
of persons from this classification. The two most important 
exceptions are children and mental incoiipetents whose 
interests are represented by parents or specially appointed 


guardians or trustees. 


With respect to patients in mental 
institutions, the Mental Health Act provides for periodic 
review of detention decisions. In addition, the Act sets 


out the right to apply for a judicial order prohibiting 
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the admission of a person to a mental institution or 
requiring his/her discharge. The prerogative writs 
including habeas corpus also apply when the legal incapa- 


city is imposed as a result of judicial decision. 


With regard to children, their legal interests 
are considered to be represented by their parents or 
guardians and the law does not recognize them the right 
to enter into contracts or to bring a legal action before 
a court of law in their own names. There are exceptions 
to this, in that the law recognizes that an infant can 
contract for "necessaries" and be bound, but other con- 
tracts to which an infant is a party are voidable or void. 
An example of the latter type of contract would be a con- 
tract for labour or service, with the exception that in 
British Columbia the Infants' Act R.S.B.C., c.193 provides 
that a child who does not reside with his parent or guardian 
and is over the age of 16 years is fully liable under an 


engagement to perform serviceable work. 


Article 17 


Privacy is protected in British Columbia by the 
Privacy Act 1968, c.39 which creates two "statutory torts" 
which are actionable in a court without proof of damage. 


These are wilful violation of privacy and the unauthorized 
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commercial use of a name or portrait. The Act specifically 
covers electronic eavesdropping and surveillance whether or 


not proof of trespass is put forward. 


Another piece of legislation which has as its 
object the prevention of interference with privacy, is the 
Personal Information Reporting Act 1973, c.139 which regu- 
lates the use of information on consumers collected by a 
"reporting agency" which is defined under the Act as a 
person who for gain or profit furnishes reports. The Act 
requires every such reporting agency, at the request of a 
consumer, to disclose accurately to the consumer the nature 
and substance of all information on that individual held by 
the agency. If the consumer is not satisfied with the con- 
tents of the information relating to him, he may complain 
to the Registrar of reporting agencies. The Registrar 
May apply to a Judge of the Supreme Court of British Colum- 
bia for a compliance order against any agency that 


contravenes the Act. 


Interference with privacy in the sense of attacks 
upon honour and reputation are actionable in British 
Columbia pursuant to the Libel and Slander Act R.S.B.C., 


c.218% 
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The privacy of medical records is protected 
under the Medical Act, R.S.B.C. 1960, Ch.239. S. 49 
provides for an inquiry by the Medical Council into icon 
plaints concerning the conduct of a member of the Medical 
Society. (S. 48 provides for erasure of a individual's 
medical registration for commission of an indictable 


offence). 


Article 18 


Discrimination on the basis of religion is 
prohibited for all the activities included in the Human 
Rights Code of British Columbia. Discrimination on the 
basis of political belief is also prohibited in the Code 


in all areas related to employment. 


Section ll of the Labour Code of British Columbia 
(S.B.C. 1973 c.122) provides that in a ease where a person 
refuses to join a union on religious grounds, the Labour 
Relations Board may exempt him from joining, but will 
hold back an amount of his salary equal to the union dues 


payable. 
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Article 19 


Freedom of expression and freedom of opinion 
are principles which are well established in British 
Columbia and which are subject to very few restrictions. 
Those restrictions which exist are in keeping with para- 
graph 3(a) Article 19, in that they are designed to protect 
the rights and reputations of others. In this connection 
reference should be made to the Libel and Slander Act 1969, 
c.16 and the Human Rights Code of British Columbia 1973, 
c.119. The restriction on freedom of expression contained 
in the Human Rights Code is to be found in Section 2 of that 
Act which reads as follows: 

"no person shall publish or display before the 

public, or cause to be published or displayed 

before the public any notice, sign, symbol, 

emblem, or other representation indicating 

discrimination or an intention to discriminate 


against any person or class of persons in 
any manner prohibited by this Act." 


This restriction is followed in the act by an insertion 
recognizing freedom of expression. This is to be found 


in sub-section 2 of Section 2 and reads as follows: 


"notwithstanding sub-section (1), any person 
may, by speech or in writing, freely express 
his opinions on any subject." 


2s 


Under the Legislative Assembly Privileges Act, 
RESeBlCSIP9G0, “Cha-215,s2-2;,. members*orf the Legislative 


Assembly enjoy the privileges, immunities and powers that 
were enjoyed by members of parliament in the United King- 
dom in 1871; that is, the whole range of parliamentary 


privilege. 


Under “the *Motyon-Pictures-Act, S.B.C. 1970, Ch. 
2/7 seeeisethe duty of 4the f£ilm“classtrfrication director to 
review, classify, edit or prohibit the showing of such 
films as he deems appropriate. It should be pointed out 
that s. 6 of the Act provides for an Appeal from his decision 
to an Appeal Board and further that the intent of this 
legislation is to move away from censorship and into the 


realm of classification. 


Article 20 


Section 2 of the Human Rights Code as quoted 


above, under Article 19, is relevant. Section 7 of the 


Code further provides that: 
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"No person shall use or circulate any form of 
application for employment, publish or cause 

to be published any advertisement in connection 
with employment or prospective employment, or 
make any written or oral inquiry of an applicant 
that 


(a) expresses either directly or 
indirectly any limitation, specifi- 
cation, or preference as to the race, 
religion,;,..colour, sex, marital 
status, age, ancestry, or place of 
Origin of any person: or 


(b) requires an applicant to furnish 
any information concerning race, 
religion, colour, ancestry, place of 
Origin. Or political shbeltes. 7elo73 


(2ndesess¢) > Gullo, Siiin LOS pices, 
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Article 21 


There is no provincial legislation relating to 


freedom of assembly. 


Article 22 


The Labour Code of British Columbia in Section 


2 provides that: 


"2. (1) Every employee is free to be a member 
of a trade union and to participate in its 
lawful activities. 


(2) Every employer is free to be a member 
of an employers' organization and to partici- 
pate in its lawful activities." 
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Other relevant sections of the Code are as follows: 

"4. (1) -Except with the consent of the employer, 
no trade union and no person acting on be- 
half of the trade union shall attempt, at the 
employer's place of employment during working 
hours, to persuade an employee of the 
employer to join, or not to join, trade 
UnrOns. 

"5. No person shall use coercion or intimidation 
of any kind that could reasonably have the 
effect of compelling or inducing any per- 
son to become or refrain from becoming, or 


to continue or to cease to be, a member of 
a trade union." 


Articie: 23 


There is no restriction in the law of British 
Columbia on the right of adults to marry and this right 
applies equally to both sexes. The Marriage Act R.S.B.C., 
c.232 allows for marriage either by licence or by publi- 


cation of banns. 


A minor may not marry unless consent of his or 
her parents or guardian is obtained. Section 29 (1) of 
the Marriage Act requires consent in writing. The official 
guardian or a judge of the Supreme or County Court may 
give consent when such consent is otherwise unobtainable 


by reason of death. 
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The only remedy for marriage entered into under 
duress is a suit for an annulment of the marriage. Absence 


of consent renders a marriage void. 


The Family Relations Act gives the Supreme 
Court of British Columbia jurisdiction over maintenance of 
Spouses and children. Under this Act the court is em- 
powered to order a spouse to maintain the other spouse and 


the children of the marriage during the marriage. 


During marriage a woman is guaranteed an equal 
right to enjoy her property as if she were a "femme sole" 
(i.e. single woman) by the Married Women's Property Act 
RsO.b.Cep  Coacsoas SLNGeACEE ALSO) DEOVICeCS, ti oeCtrOlnwz7, 
that any question between a husband and wife as to the 
title or possession of property, may be resolved upon 


summary application to a Judge of the Supreme Court. 


Article, 24 


The most important statute with respect to the 
protection of children is the Protection of Children Act 
R.S.B.C., c.303. This Act sets up a system whereby child- 
ren who are neglected, abandoned or mistreated may be 
brought before a judge who is empowered to make an Order 


as to their custody. This includes commitment 
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to the Children's Aid Society. It is the duty of the 
society to provide "Suitable foster homes" for the 
children that are committed to its care. The judge may 
also make an Order that the local authority in the area 
concerned provide financial support for the maintenance 


Of the 'chald. 


The Provincial Court Act 1969, c.28 establishes 


a separate division of the Provincial Court of British 
Columbia entitled Family Division. The purpose of this 
division of the Court is described in Section 14 of the 
Act as follows: 
"Assisting and guiding families and individual 
members of families in overcoming social and 
matrimonial problems and for the purpose of 
dealing with children and their parents or 
guardians in conflict with the law." 


This special division of the court is also empowered to 


deal with matters arising under the Juvenile Delinquents' 


Act (Canada). The scope of this Act has been described in 
the federal portion of the report. The Provincial Court 


Act also provides in Section 19 that: 


"each municipality shall make provision for an 
adequate home or homes or other child care 
resources for the temporary housing of children 
away from home and who are in conflict with the 
law in the municipality." 
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The-Controlwot Employment of=Children-AectReasb.C., 
c.75 prohibits the employment of children except under 
special circumstances in which it is necessary to obtain 
the permission of the Minister of Labour who "Shall set 
forth the conditions upon which the child may be employed 
and the number of hours per day for which he may be 
employed". The Act also provides for penalization of 
employers who employ children contrary to its provisions. 
The parents or guardians of children who are employed con- 
trary to the provisions of the Act are also guilty of an 


offense. 


An important piece of recent legislation with 
respect to child welfare and which also has relevance to 
Articles 3 and 23 of the Covenant, is the Family Relations 
Act 1972, c.20. This Act sets out the rights of (spouses 
in terms of maintenance upon dissolution of the marriage 
without distinction as to sex. Under Section 16 of the 
Act, "every parent is liable to support and maintain his 
children". The Act also contains extensive procedural 


provisions on enforcement of maintenance orders. 


Two other statutes which relate to the welfare 
of .children in British Columbia tare athe! OfficialeGuardian 


Act R.S.B-C., ¢.268)-and the Curfew ACen so ,o ew Ceo lL. 


SLs 


Articie 25 


The British Columbia Provincial Elections Act 
provides guarantees for free elections and procedures where- 
by the names of qualified persons are entered on the voters' 
list. Section 79 of the Act provides that where a 
registered voter is omitted from the voting list by error, 
upon his proving this to the satisfaction of the Deputy 
Returning Officer, he is entitled to vote. The Act also 
allows for challenges to names appearing on the voters' 
list and provides for hearing to determine such questions. 
The Act also provides for recounts when a particular 
election is challenged. Under Article 55 every registered 
qualified voter who has resided in the province for a 
period of twelve months and who is not disqualified in any 
way for an election “shall be qualified to be nominated as 
a candidate at any election". Municipal electors and 
elections are covered in ss. 31-147 of the Municipal Act, 


R:e.b.C. 1960, Ch. 255, 


Access to employment opportunities in the Public 
Service is open. Under Section 34 of the Public Service 
Act 1973, c.143 "except where otherwise expressly provided 
in this Act or the Regulations all appointments to the 
Public Service shall be based on merit and upon examinations, 


reports, tests, records, ratings or recommendations 
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pursuant to this Act and the Regulations". Remedies for 
discrimination in employment in the Public Service are to 


be found in the Human Rights Code, described above. 


Article 26 


The legal system of British Columbia is based 
on the principle that all persons are equal before the 
law and have equal access to remedies which are impartially 
administered. The Human Rights Code described earlier 
in this report prohibits discriminatory treatment in a 
number of areas and provides remedies for persons who 


allege that they have been victims of such discrimination. 


In 1975 the province passed the Legal Services 
Commission Act, the object and purpose of which is "to 
see that legal services are effectively provided to, and 
readily obtainable by, the people of Bees Columbia, 
with special emphasis on those people to whom those 
services are not presently available for financial or 
other reasons". The Act established a commission to plan 
the development of legal services in the province. This 
legislation ensures that no one is denied access to the 
courts to enforce his rights by reason only of the lack 


of adequate financial resources. 
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Article 27 

The Human Rights Code of British Columbia 
prohibits discrimination on the basis of, among other 
things, race, religion, colour, ancestry and place of 


origin. Details have been given under Article 2 above. 


pat: Pas 


3. MANITOBA 


Introductory 

The Manitoba Human Rights Commission has recently con- 
ducted a review of provincial statutes and regulations to 
identify any inconsistencies with international human rights 
legislation. Recommendations are being made to government 


to amend any laws which appear to be in conflict. 


Article 1 
The Province accepts the principles enunciated in this 


Article: 


Articles. 27 26 

The principles of non-discrimination and equality before 
the law are well enshrined in The Human Rights Act, which 
prohibits discrimination in many activities because of race, 
natronality, “religzvon; ‘colour, sex, age, marital status, 
physical handicap, ethnic or national origin or fan lv status. 
Discrimination based on other factors is also prohibited in 
some activities. Prohibited conduct includes the publication, 
display or broadcasting of any notice, sign, symbol or other 
representation indicating discrimination or exposing a person 
to hatred, on the basis of the factors listed as well as on 
the basis of source of income or family status; discrimination 


in the sale of property; discrimination in contracts offered 
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to the public generally; and discrimination in employment 
or employment advertising, with the added prohibition here 
against discrimination on the basis of political belief. 

In the case of discrimination in employment, however, the 
provisions relating to sex, age, marital status, physical 
handicap or political belief do not apply if these factors 
are reasonable occupational qualifications and requirements 
for the position of employment. 

In two aréas of conduct, the provisions of the Act’ are 
more sweeping. No one may discriminate in any accommodation, 
service or facility customarily available to the public unless 
reasonable cause exists, and none of the first-named factors 
constitutes reasonable cause. Discrimination without reason- 
able cause is also prohibited in the renting of commercial or 
residential property, and the first-named factors and 
additionally "source of income" do not constitute reasonable 
cause. However, housing accommodation in a building, except 
that of an owner or his family, may be restricted to individu- 
als of the same sex; and preference may be given to elderly 
persons in a building designed or used primarily for elderly 
persons. 

The Manitoba Human Rights Commission is established by 
the same legislation, and it has power to receive or initiate 
complaints against violations of the Act. The Commission 
investigates all complaints and endeavours to effect a settle- 


ment. If it is unsuccessful, it may request the appointment 
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of a board of adjudication to settle the matter. The board, 
after a public hearing, may order compliance with the Act 
and the payment of compensation, penalties, or exemplary 
damages, and its orders may be enforced as court judgments. 
Violators of the Act are also guilty of an offence, and 
subject to prosecution, but no prosecution may be instituted 
without the consent of the Minister responsible for the Act. 
The Human Rights Act provides that it is binding on the 
Crown and every servant and agent of the Crown. A person 
aggrieved by the conduct of a government employee relating to 
a matter of administration may also utilize the wider provi- 
sions of The Ombudsman Act. The Ombudsman has the power to 
investigate and make a recommendation where it appears that 
an administrative act or decision has been contrary to law, 
unreasonable, unjust, oppressive, improperly discriminatory, 
based on a mistake of law or fact, wrong, or done for an 
improper purpose or on irrelevant grounds. The Ombudsman's 
report is given to the appropriate Minister and to the govern- 
ment department or agency concerned; and if no action is taken 
on the report within a reasonable time, a report may be made 
to the Provincial Cabinet and to the Legislative Assembly. 
Under The Proceedings Against the Crown Act, action may 
be brought against the government without a fiat. The govern- 
ment is liable in tort as a private person would be in respect 
of torts committed by its officers or agents, in respect of 


duties owed to servants or agents, in respect of duties 
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attaching to the ownership, occupation, possession or control 
of property, and under any statutory obligation. Declaratory 
orders may be made against the Crown, but certain other orders 
cannot be made, such as an injunction, specific performance, 
order for the recovery of land, and execution. 

In order to ensure that legal services are available to 
all Manitoba residents, the Legislature has established a 
Legal Aid Services Society to furnish, without charge, legal 
aid in civil and criminal matters, including appeals and 
matters before administrative tribunals, to any individual 
who is unable to pay therefor, or with partial charge to an 


individual who.is-able. to+pay,.an.perntien of the cost. 


Article 3 

The Human Rights Act prohibits discrimination in all of 
the activities listed on the basis of sex, but in connection 
with the denial of any accommodation, service or facility 
provides that the sex of any person does not constitute 
reasonable cause unless it relates to the maintenance of 
public decency. In connection with discrimination in employ- 
ment, the Act provides that the prohibition does not apply 
where sex is a reasonable occupational qualification and 
requirement for the position of employment. 

The Employment Standards Act prohibits an employer from 
paying different wages to male and female employees in the 


same establishment if the work done by them is substantially 
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the same. 

The Interpretation Act also provides that words in an 
enactment importing male persons including female persons. 

Under The Dower Act, a married man cannot deal with his 
homestead without his wife's consent, and she must acknowledge 
apart from her husband that the consent was voluntarily 
executed by her of her own free will and accord without any 
compulsion on the part of her husband and that she was aware 
of the nature and effect of the document. Similarly, a 
married woman who owns the homestead cannot dispose of it 
without her hysband's consent, but a separate acknowledgment 
by the husband is not necessary. 

The Wives' and Children's Maintenance Act provides for 
payment of maintenance by a husband to his wife, which rights 


are not available to a husband against his wife. 


Article 4 

Under The Emergency Measures Act, the Provincial Cabinet 
may proclaim the existence of a state of civil disaster or a 
state of war emergency. After the proclamation of a state of 
civil disaster, the Cabinet may do all things necessary for 
the protection of persons or property from injury or loss, 
including the entry into any home, building, or other private 
property. Upon the proclamation of a state of was emergency, 
the Cabinet may do all things deemed necessary or advisable 


for the peace, order, and welfare of Manitoba, including the 
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appropriation, control and disposition of property by whomever 
owned, and the requiring of assistance of any person between 
the ages of eighteen and sixty years. 

Other provisions dealing with emergencies are found in 
The Fires Prevention Act, The Manitoba Hydro Act, and The 
Manitoba Water Services Board Act, but none of these violate 


the provisions of Article 4. 


Articles 

Section 2 of The Human Rights Act prohibits the publica- 
tion, display, transmission or broadcasting of any notice, 
sign, symbol, emblem or other representation indicating dis- 
crimination or an intention to discriminate against a person, 
or tending to expose a person to hatred because of his race, 
nationality, religion, colour, sex, marital status, physical 
handicap, age, source of income, family status, or ethnic 
or national origin. However, nothing in this provision shall 
be deemed to interfere with the free expression of opinion 


upon any subject. 


Article 6 

Manitoba has substantial legislation to provide for the 
health of its residents and to ensure a minimum standard of 
living. The Health Services Insurance Act provides for the 
payment of hospital and doctors' services, and this is supple- 


mented by The Health Services Act and The District Health and 
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Social Services Act, providing for the establishment and 
additional funding of social services and health programs, and 
by The Prescription Drugs Assistance Act. 

Social allowances are paid to persons in need under 
The Social Allowances Act; and other funding legislation 
includes The Social Services Administration Acti ithnes Blind 
Persons' Allowances Act, The Blind Persons and Deaf Persons 
Maintenance and Education Act, The Disabled Persons' Allow- 
ances Act, The Elderly and Infirm Persons Housing Act, and 


The Workers Compensation Act. 


Article 7 

The general principles of the law concerning assault 
and trespass would apply to any improper treatment or un- 
authorized experimentation, and any aggrieved person could 
bring an action for damages or lay charges under the Criminal 
Code. The Provincial Police Act also provides a complaint 
procedure to inquire into the conduct of any member of a 
police force. 

Manitoba exercises jurisdiction over all persons 
sentenced to imprisonment for up to two years. Under oe 
Corrections Act, in addition to the regular staff, specialized 
persons may be employed "to isolate, identify, classify, and 
treat the cause of antisocial behaviour and criminal conduct 
of inmates through the appropriate use of psychiatric, psy- 


chological, and social-work techniques and vocational and 
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academic education, religion, industry, and recreational 
services in an effort to enhance an inmate's ability to meet 
and overcome the recurring problems of everyday life." In- 
mates may be allowed to obtain employment, look after their 
business or families, attend educational or rehabilitative 
institutions, or undergo medical treatment or hospitalization. 
Each institution may establish rules respecting the conduct 
and discipline of inmates. 

The Mental Health Act provides that any superintendent, 
officer, nurse, attendant or servant employed in a hospital or 
institution, or any person having the charge, care, control 
or supervision of a mentally disordered person, who 5 es 
treats or wilfully neglects the mentally disordered person is 
guilty of an offence, and subject ‘to fine or imprisonment. 

Under The Human Tissue Act, persons of eighteen years 
may direct that their body may be used after death for 
therapeutic purposes or for medical education or research. 
Certain close relatives may make the same direction for a 
person who has died, or for a person incapable of making a 


request whose death is imminent. 


Article 8 

We have already seen that under The Emergency Measures 
Act, persons between eighteen and sixty years may be required 
to assist, upon the proclamation of a state of war emergency. 


Similarly, under The Fires Prevention Act, a fire guardian 
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May order any nearby male person over sixteen years to assist 
insextinguishing a Gorest ;n~brushsor-grassy£ire., sUndersine 
Corrections Act, an inmate of a correctional institution may 
be required to work or perform duties within or outside the 
limits of the institution, 

The law generally avoids ordering anyone to work for 
another, and a good illustration of this principle is the 
provision of The Queen's Bench Act that the court shall not 
grant an injunction that requires a person to work for or 
perform personal services for his employer; and that no 
person by reason of his refusal to provide personal services 
for his employer shall be held in contempt of court for 


failing to comply with a court order. 


Article 9 

Prosecution for provincial offences is governed by 
The Summary Convictions Act, which adopts many of the proce- 
dures of the Criminal Code. Anyone detained has the right to 
apply for a writ of habeas corpus to have the validity of 
his detention determined. Anyone unlawfully arrested, pro- 
secuted, or imprisoned has an action for damages, and The 
Queen's Bench Act provides that such actions shall be tried 
with a jury unless the parties waive such trial. 

Three further statutes bear on the right to liberty in 
Manitoba. A person may be confined under the provisions of 


The Mental Health Act upon the certificate of a duly qualified 


Bate 


medical). practitioner, tom if akustaff psychiatrist decides 

that a non-compulsory patient at a hospital is dangerous to 
himself or others or requires further treatment. Such persons 
must not be detained for more than twenty-one days, but appli- 
cation can be made to the Director of Psychiatric Services, 

a Justice of the Peace, or a Magistrate to extend the time 

of detention. Provision is made for an appeal by any detained 
person or his relatives from any order or ruling to a Judge of 
the County Court. The provincial cabinet may also order that 
a prisoner, a person convicted of an offence, or a person 
acquitted of an offence because of insanity be admitted to 
hospital as a compulsory patient, and such a person cannot 

be discharged except by further order of the cabinet. Persons 
acting under the authority of the Act, and others responsible 
for confining a person, are protected from civil liability if 
they have acted in good faith and with reasonable care. 

Under The Intoxicated Persons Detention Act, a peace 
officer who finds an intoxicated person in a place to which 
the public has access may take the person to a detoxification 
centre, where he may be held in custody for up to twenty-four 
hours. 

Under The Narcotic Drug Addicts Act, a Justice may 
order a drug addict to be detained and treated in a hospital, 


if that appears desirable in the public interest. 
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Article lo 

The philosophy of The Corrections Act is one of reforma- 
tion and rehabilitation of the offender, and provision is 
made for the employment of specialists to treat the inmates 
and to enhance their ability to meet the recurring problems 
of everyday life. Programs exist allowing inmates to obtain 
outside employment, to look after business and family affairs, 
and to attend educational or rehabilitative institutions. 

The Corrections Act provides that court proceedings 
involving a child shall be in private, and The Child Welfare 
Actoprovides#that..a’child«shal benotbee@held singa, correctional 
institution, lock-up, or police station, in the same room or 
cell in which an adult prisoner is held. The latter statute 
also makes provision for the establishment of a treatment 
panel, from whom the Director of Child Welfare must request 


a rehabilitation plan for each child committed to his care. 


Article 11 
A person cannot be imprisoned in Manitoba merely on the 


ground of inability to fulfil a contractual obligation. 


Article 12 

Restrictions on liberty of movement exist under The 
Emergency Measures Act, when a proclamation is issued pro- 
claiming the existence of a state of civil disaster or a 


state of war emergency; under The Fires Prevention Act; 
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and under The Public Health Act, concerning quarantine. 
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Most of these rights fall under federal jurisdiction; 
insofar as they concern provincial offences they are general- 
ly upheld by the adoption of federal procedure under The 
Summary Convictions Act, and by common law rules. 

There is no specific requirement that an accused 
person be informed of his right to legal assistance, although 
this would be done as a matter of practice in any serious 
matter. If the accused could not afford a lawyer, legal aid 
might be furnished to him without charge under The Legal Aid 
Services Society of Manitoba Act. There also is no require- 
ment that an offender shall benefit from a subsequent change 


in the law imposing a lighter penalty. 


Article 16 

Under The Age of Majority Act, every person attains. the 
age of majority, and ceases to be a minor, when he becomes 
eighteen years old. Everyone is entitled to recognition 
everywhere as a person before the law, but until the age of 
eighteen one does not have the right to control one's legal 
affairs. A Court may also determine the custody of a 
mentally disordered person, and provide for the custody and 


management of his estate. 
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Article 17 

The Tight of privacy’ is> protected an Manitobarby~ the 
Privacy Act, which provides that a person who substantially, 
unreasonably, and without claim of right, violates the 
privacy of another person, commits a tort against that other 
persony, and ‘thatanraction® for violationvor privacy may ype 
brought without proof of damage. Privacy may be violated 
by surveillance, telephone-tapping, unauthorized use of name 
or likeness of voice for advertising or promotion, or un- 
authorized use of letters, diaries or other personal docu- 
ments. In any action, the court may award damages, an in- 
Junction, {an accountingVor? prot ts, Yor@order’the = return of 
articles or documents. 

Privacy and» reputation’ Ts" further protected™ by ine 
Personal Investigations Act, which prohibits personal in- 
vestigations without the express written consent of the 
subject of the investigation, or unless the subject is given 
written notice by the inquirer that a personal investigation 
was conducted and such notice is given within ten days of the 
granting or denial of a benefit for which the subject has 
applied. Certain kinds of information must not be contained 
in a personal report, and the contents may only be divulged 
to certain people. The subject of a report may demand the 
nature and source of information contained in his personal 
file, and may protest any information, thereby requiring the 


reporting agency to verify the information. 
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Procedures in a libel or slander action have been 
Simplified by The Defamation Act, which provides that damage 
shall be presumed where defamation is proved. Section 19 
of the Act provides a remedy in the case of group libel; 
it provides: 

The publication of a libel against a race 
or religious creed likely to expose persons 
belonging to the race, or professing the 
religious creed, to hatred, contempt or 
ridicule, and tending to raise unrest or 
disorder among the people, entitles a 
person belonging to the race, or professing 
the religious creed, to sue for an injunction 
to prevent the continuation and circulation 


of the libel; and the Court of Queen's Bench 
may entertain the action. 


Statutes dealing with health often provide for confi- 
dentiality of information. Thus The Health Services Insur- 
ance Act provides that information furnished to the Manitoba 
Health Services Commission or to the medical review committee 
respecting the relationship of a doctor to a patient or 
medical services rendered to a patient shall not be com- 
municated to any person not legally entitled thereto. 

Certain other statutes provide for confidential corre- 
spondence or communications. The Ombudsman Act provides that 
a letter to the Ombudsman written by a person in custody on a 
charge or after conviction, by an inmate of any hospital or 
mental institution, or by any person in custody of another 
person for any other reason must be immediately forwarded 


unopened. The Mental Health Act provides that every person 
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confined at a hospital or institution may communicate with 

any member of the Executive Council or of the assembly, with 
his attorney, or with any person appointed to inspect a 
hospital. Such communications shall not be examined, censored 
or withheld, but all other communications may be so dealt 

with at.the.discretion of; the» director’ or, superintendent. 

The Corrections Act provides that information and communica- 
tions obtained by a probation officer endeavouring to solve 


domestic problems are privileged even from court disclosure. 


Article 18 

Discrimination on the basis of religion is prohibited 
for all of the activities included in The Human Rights Act. 
Publication of a libel against a religious creed may be 
prevented by injunction under the terms of The Defamation Act. 

There are provisions in a number of statutes which 
touch. on and protect aspects of religious practice. The 
Religious Societies' Lands Act provides that a church or 
religious society may, in the name of trustees, hold land not 
exceeding three hundred acres to be used as a church or for 
religious purposes, and lands not exceeding twenty acres to 
be used for a cemetery. The Labour Relations Act provides 
that where an employee in a unit of employees for which a 
union is the bargaining agent is a member of a religious 
group which has as one of its articles of faith the belief 


that members of the group are precluded from being members 
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of or financially supporting any union or professional 
association, the union may agree to exempt the employee from 
any obligation to pay the regular membership dues payable. 
The Corrections Act provides that on the invitation of the 
inmate, a clergyman may visit an inmate of any correctional 
institution where he is lawfully detained at such times as 
may be arranged with the superintendent. 

Unlike most provinces, Manitoba does not have a system 
of tax-supported denominational schools. The Public Schools 
Act does make provision for religious teaching in any public 
school upon resolution by the board of trustees or upon 
petition of a specified number of parents. Provision is also 
made for the employment of teachers of a certain faith upon 
petition of a specified number of parents. The Act states 
that public schools shall be entirely non-sectarian, that no 
separation of pupils by religious denominations shall take 
place during the secular school work, but that religious 
exercises may be held just after the opening of school in 
the morning or before the closing hour in the afternoon. 

All religious teaching and religious exercises are non- 
compulsory. The Act also provides that every clergyman who 
is a British subject is a school visitor in the municipality 


in which he has pastoral charge. 


Article 19 


The Human Rights Act prohibits the publication, display, 
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transmission or broadcasting of any discriminatory notice, 
sign, symbol, emblem or other representation, but further 
states that this shall not be deemed to interfere with the 
free expression of opinion upon any subject. "the -Act—also 
prohibits discrimination in employment because of political 
beliefs. 

The Queen's Bench Act also protects freedom of ex- 
pression by providing that the court shall not’ grant an in- 
junction that restrains a person in the exercise of his right 
to freedom of speech; and that the communication by a person 
on a public thoroughfare of information by true statements, 
either orally or through printed material or through any 
other means, shall be deemed to be the exercise of the right 
of that person to freedom of speech. 

Members of the Legislative Assembly have extraordinary 
protection for their freedom of expression. The Legislative 
Assembly Act provides that no member is liable to any civil 
action or prosecution, arrest, imprisonment, or damages, by 
reason ot any matter brought=by him “by ‘petrteron, Olli, 
resolution, motion or otherwise; or by reason of anything 
said by him before the assembly or any committee thereof. 

Some limitation on freedom of expression results from 
The Amusements Act, which requires the classification of all 
films before they may be exhibited. Films may be restricted 
to viewing by persons over eighteen years, and all classifica- 


tions must be properly advertised. In addition, certain film 
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advertisements may be removed if they are immoral, obscene 


or indecent, or depict certain types of criminal activity. 


Article 20 

As outlined earlier, advocacy of national, racial or 
religious hatred is prohibited by section 2 of The Human 
Rights Act, and group attacks could be enjoined by an in- 
junction under section 19 of The Defamation Act. 


There is no law prohibiting propaganda for war. 


Article 21 

Some protection of the right of peaceable assembly is 
afforded by The Petty Trespasses Act, which makes it a minor 
offence to trespass upon the property of another but goes on 


to provide: 


Any person who, on any walk, driveway, roadway, 
square or parking area provided outdoors at the site 
of or in conjunction with the premises of which any 
business or undertaking is operated and to which the 
public is normally admitted without fee or charge, 
communicates true statements, either orally or 
through printed material or through any other means, 
is not guilty of an offence under this Act whether 
the walk, driveway, roadway, square or parking area 
is owned by the operator of that business or under- 
taking or by any other. person or is publically owned, 
but nothing in this section relieves the person from 
liability for damages he causes to the owner or 
occupier of the property. 


Parallel provisions are found in The Queen's Bench Act,which 
prohibits injunctions restraining freedom of speech, and 


extends that protection to communications on public 
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thoroughfares, whether privately or publicly owned. 


Article 22 

Freedom of association in the trade union area is 
governed by The Labour Relations Act, which provides that 
every employee has the right to be a member of a union, and 
to participate in the activities and the organization of a 
union. Every employer has similar rights with respect to an 
employer's organization. In order to ensure that no one is 
discriminated against because of union membership or union 
activity, the Act then details numerous activities which 
constitute unfair labour practices. Substantial powers are 
given to the Manitoba Labour Board to remedy any unfair 
labour practice, including reinstatement of employees, com- 
pensation and general damages. The Act binds the Crown, but 
is subject to The Civil Service Act, which recognizes the 
Manitoba Government Employees' Association as the bargaining 
agent for the civil service. 

Freedom of association of teachers and trustees is dealt 
with separately under The Public Schools Act, which guarantees 
the rights of teachers to be members and to participate in the 
activities of The Manitoba Teachers' Society; and the similar 
rights of school trustees concerning The Manitoba Association 


of School. Trustees. 
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Artietest2Z3 

Under The Marriage Act, every person of eighteen years 
is entitled to marry, subject to taking a medical examination. 
Mentally disordered persons cannot marry unless a psychiatrist 
certifies in writing that the person has the capacity to un- 
derstand the nature of the contract of marriage, and the duties 
and responsibilities which it creates. 

Under The Married Women's Property Act, a married woman 
has the same property and contractual rights as if she were 
unmarried. A husband and wife may sue each other fountne 
protection and security of their property, or for tort. 

Under The Wives' and Children's Maintenance Act, a 
husband is under an obligation to support his wife; the wife 
is not under a corresponding duty to support her husband. 

Both parents are under a legal obligation to support, main- 
tain and educate their children up to the age of eighteen 
years. 

Recently the Manitoba Legislature enacted two Bills 
which substantially altered the legal rights of parties toa 
marriage. The Marital Property Act provides that spouses 
have the right to have their assets divided equally on 
separation or divorce or where one commits an act of dissipa- 
tion. Assets include not only assets acquired during the 
marriage and cohabitation, but also any appreciation of assets 
acquired before marriage. A court may vary the equal division 


of family assets if that division "would be grossly unfair or 
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unconscionable having regard to any extraordinary financial or 
other circumstances of the spouses or the extraordinary nature 
or value of any of their assets." The equal division of com- 
mercial assets may also be varied by a Court if that "would 

be inequitable having regard to any circumstance the court 
deems relevant". The Act also provides that spouses have an 
equal right, regardless of ownership, to the use and enjoyment 
of their marital home, and of any other family asset ordinarily 
used or enjoyed by both of them, 

The Family Maintenance Act provides that spouses have 
the mutual obligation to contribute reasonably to each other's 
Support and maintenance without regard to conduct, although 
"a court may in determining the amount of support and main- 
tenance have regard to a course of conduct that is so un- 
conscionable as to constitute an obvious and gross repudiation 
of the marriage relationship." Either spouse may apply for a 
maintenance order where the other is in breach of any obliga- 
tion under the Act, or where the applicant desires an order 
for separation or an order for custody of or access to any 
child of the marriage. In determining what order should be 
made, a court must consider the financial needs, financial 
means, earning capacity, standard of living, and contribution, 
including domestic contributions, of each spouse. The Act 
applies to an unmarried couple who have cohabited for at 


least a year and there is a child of the union. 
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Article 24 


Under The Child Welfare Act, the father and mother have 
joint ecustedy-and control of their children; and both are 
responsible for their support, maintenance and education 
under that statute as well as under The Wives' and Children's 
Maintenance Act. 

Part III of The Child Welfare Act contains numerous 
provisions for the protection of children, to the extent of 
taking them away from their parents if they are in need of 
protective guardianship. Anyone who inflicts cruelty or ill 
treatment upon a child in his care, custody, control or 
Charge, OF Who,taids-to protect: such a,.child,.is,guilty of 
an offence. Anyone who has information of the abandonment, 
desertion, ill treatment or need for protection of a child 
is guilty of an offence if he does not report the information 
to the Director of Child Welfare or to a child caring agency. 

The Vital Statistics Act provides that the 
birth of every child born in the Province shall be registered 


within ten days after the birth of the child. 


AFELCLe-25 

The Election Act of Manitoba provides that 
every person, male or female, is entitled to be placed on the 
list of voters for an election if he or she is a Canadian 


citizen or other British subject, is 18 years of age, and has 
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resided in Manitoba for at least twelve months immediately 
prior to the date fixed for polling at the election. Judges, 
mental patients and prisoners are disqualified from voting. 
The qualifications of a candidate are almost identical. 

Under The Legislative Assembly Act,. the legislative 
assembly cannot continue for longer than five years, and 
there must be a session of the Legislature at least once 
each year. 

Appointments to the public service are made by the 
Civil Service Commission on the basis of section 13(2) of 
The Civil Service Act: 

Selection for appointment, promotion or 

transfer to a position shall be based on merit, 

with a view to developing a civil service 

comprising well qualified personnel with 

abilities, skills, training, and competence 

required to advance from the level of initial 

appointment through a reasonable career 

consistent with the type of work and the 

classes of positions pertinent thereto. 
Any unsuccessful candidate for a position who is an employee 
and who thinks that the appointment of another person to the 
position was based on matters other than merit may appeal the 
appointment. Where there is more than one qualified candidate 
for a position, preference may be given to veterans. The Act 
further provides that no person shall improperly, directly 
or indirectly, solicit or endeavour to influence the Com- 


mission concerning the appointment, assignment or promotion 


of any person. Anyone doing so shall be deemed unworthy of 
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the appointment, assignment or promotion; and if he isa 
civil servant he is liable to immediate dismissal. 

The Civil Service Act also lays down rules for the 
political conduct of@public’servants.° A public servant may 
speak or write on behalf of a candidate or political party 
in any election if he does not reveal confidential infor- 
mation. He may not solicit funds for a provincial or federal 
political party or candidate. He may seek nomination as a 
candidate" inta provincialbvor federal election, and is en- 
titled to a leave of absence without pay. If elected he is 
entitled to a leave of absence without pay for five years. 
No person in a supervisory capacity over a civil servant or 
over a person employed by a government agency, or authorized 
to employ, promote or reclassify such a person, shall coerce 
or intimidate that person into supporting or not supporting 


a candidate or a political party. 


Article 27 

The protection afforded to ethnic and religious minor- 
ities by The Human Rights Act, The Defamation Act, and The 
Public Schools Act has already been discussed. The latter 
statute also provides that English and French are the 
languages of instruction in public schools, but a school 
board may authorize the limited use of other languages. If 
there are sufficient pupils, parents have the right to 


petition for the use of English or French. 
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Section 23 of The Manitoba Act, 1870,the constitutional 
document which established the Province of Manitoba, provided 
that either English or French could be used in the Legislature 
Or in any court; and that statutes must be in both languages. 
These provisions were subsequently changed by the Manitoba 
Legislature, providing that only English shall be used in 
legislative records and journals, court pleadings or pro- 
cesses, and statutes. The constitutional validity of the 
latter provisions has been challenged recently in the courts. 

The Museums and Miscellaneous Grants Act makes provision 
for grants to persons, organizations or associations for 


cultural purposes. 
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4, NEW BRUNSWICK* 


Part I 
Artzcle? 

The right to self-determination is not specifically pro- 
tected or affected by any statute or case law in New Brunswick. 
Part~Il 
Artic Le. 2 

Human Rights legislation, enacted in New Brunswick in 
ovis tones. 2071, Cy 6, appearing |S R.S.N.B. 19/73, 0. H-11, 
as amended ,wst NiiBie 190 748-(Supp.) ,-c. 20M and Sane B go 76, wc.” 3.1) 
to be cited as the Human Rights Code, recognises in its preamble 
that: 

Ue the? fundamental’ principle’ that” all~ persons” are 

equal in dignity and human rights without regard to 

race, colour, religion, national Origin, ancestry, 

age, marital status, or sex, is a governing principle 

sanctioned by the laws of New Brunswick;" 

The legislation states in recitals that these principles 
have been confirmed by a number of previous enactments of the 
New Brunswick Legislature, the purpose of the Human Rights 
Code itself being to codify and extend these enactments and 


to simplify their administration. 


The Human Rights Code would directly prevent discrimi- 


nation based on the enumerated classifications therein as 


* Report prepared by the Government of New Brunswick. 
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required under Article 2, in the fields of employment; 
occupancy of commercial or dwelling units; sale of property; 
accommodation, services or facilities; publications and dis- 
plays; membership in professional associations, business or 
trade associations. However, the Human Rights Code does not 
contain a general provision against "distinction of any kind" 
nor does it prevent discrimination on the basis of "political 


Or SOERE YL Opinion, “Ole “property. = 


Additionally, while the legislation appears initially to 
prevent discrimination based on nationality, it does retain 
in subsection 7(2) the application of statutory provisions 
restricting membership in a professional association or 
business or trade association to Canadian citizens or British 


subjects. 


In compliance with paragraph 3 of Article 2, the Human 
Rights Act provides a remedial procedure for an individual 
who claims to have been aggrieved by a violation of the Code. 
The procedure found judicial approval in the case of Re 
Naugler and New Brunswick faiquor* Corpora tron: CL I7T6) eho 
N.B.R. (2d) 324. The Human Rights Commission, established 
under the Act, is competent to undertake an investigation of 


a complaint of discrimination violating the provisions of the 
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Act. If the case has merit and if the Commission is unable 
to effect a settlement between the parties in the matter of 
the complaint, the Minister of Labour may appoint a Board of 
Inguiry to conduct an investigation and to recommend to the 
Commission what course ought to be taken with respect to the 
complaint. The Commission may then issue an order to Carry 
into effect the recommendations of the Board. Every order 
must be complied with, and any person who fatis’ tovdo so*is 
guilty of an offence, and on summary Conviction .12s Table “to 


a monetary fine. 


With particular reference to Article 2, paragraph 3(a) 
and violations committed by persons acting in official capa- 
cities, the Ombudsman Act, R.S.N.B. 1973 mewn O=d, Gaivest EO 
an Ombudsman the power to investigate an act or omission of 
a government department or an agency and to make recommendations 
to the administrative head of the department or agency, and 
ifecatistacrory,resiil ts. are. NOL achieved, the report and 
recommendation may go to the Lieutenant-Governor-in-Council 
and thereafter to the Legislative Assembly. This procedure 
can be an effective remedy against improper use of discretion- 


ary powers. 


However, the power of the Ombudsman is limited. The 


Ombudsman does not have the authority to investigate complaints 
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against the federal government, the courts, or the Lieutenant- 
Governor-in-Council (the Provincial Cabinet). Nor does he 
have the right to handle a complaint where there is a right 

of appeal or review which has not been exercised. Thus, his 
power is limited to examining the decisions of provincial 
government officials and to determining whether a decision 
about which a complaint has been received is unreasonable, 


unjust, oppressive or ineauitable. 


Article” 3 


Over’ the past few years, various provisions’ in legis- 
lation which upheld unequal rights for men and women have been 
repealed or replaced. For example, in 1974, an Act to Amend 
the Liquor Control Act, S.N.B. 1974 (supp.), c.26 corrected 
a Situation of sexual discrimination where a tavern licensee 
was permitted to sell beer to only adult males, and a female 
person was prohibited in any manner from acting in connection 


with the sale, handling, or serving of liquor in a tavern. 


The Minimum Employment StandardsvAct, -R.S iN5B.)1973, 


c. M-12, provides that an employer shall permit a female to 
be absent from her work during a period of six weeks from 


the time of being delivered of a child. During this period 
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of time an employer may not give notice of dismissal arising 
from her absence, nor may he do so until the employee has been 
absent for seventeen weeks. In addition the Act prevents 
discrimination against female employees in that an employer 
cannot refuse to employ a female person who is pregnant for 


reasons arising solely from her pregnancy. 


However, several provisions remain which deny the equality 
of men and women in the enjoyment of civil rights. The 
Deserted Wives and Children Maintenance Act R.S.N.B. 1973, c. 
c. D-8 contains no provision which would entitle a deserted 
husband to seek maintenance from his wife. The Dower Act, 
R.S.N.B. 1973 c. D-13 preserves a wife equitable interest in 
her husband's property, yet there is no corresponding right 
in a husband. Both of these Acts are under review by the Law 
Reform Division of the Department of Justice in a study of 


Matrimonial Property. 


Furthermore, it may be that some existing legislation 
which is discriminatory in nature is still in force merely 
from oversight or through the fact that more pressing and 
relevant matters face the legislature. Examples of minor 
cases of discrimination would be the Partnership Act, R.S.N.B. 


1978, c. P-4, where a reference is made to a "widow of a‘partner" 


ey a BA 


Naturally this should be replaced by "spouse" 'to cover the 
situation where a partner is a woman. The same situation 
arises in) the Arrest: and Examinations Act, KR.o.N.o. J9I3,7 Cx 
A-12 where provision is made for service of notice upon the 
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Article 4 


The Emergency Measures Act, R.S.N.B. 1973, c..E-7, deals 
with emergency and disaster situations on a provincial level. 
It empowers the Minister of Justice, in prescribed circumstances, 
to declare that a state of emergency exists in the Province 
or in any municipality therein and empowers a designated 
Minister to take defined actions. The Minister, municipality 
or a person acting under authority of the Minister are not 
liable for damage arising out of any action taken pursuant 
to the Act, but the Minister may award compensation for damage 


as the Lieutenant-Governor-in-Council orders. 


Article 6 


The inherent right to life is protected by the law of 
Canada. However, it is protected indirectly through the Province 


as “well. “The Publ fc HospEeals Act?) RGN IB 297s AIC. P23 
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provides that no hospital shall refuse to admit as a patient 
any person who from sickness, disease, injury, or other cause 
is in need of treatment. There are exceptions where the 
patient's life is not in danger or where the hospital's 
facilities are inadequate for the treatment required, for 


example. 


As well through the Advanced Life Support Services Act, 


S.N.B. 1976, c. A-3.01, section 4 provides that no action 

shall be brought under the Act against a person who administers 
medical treatment directly or indirectly with respect to the 
provision of an advanced life support system, unless it is 
shown the person acted negligently or in bad faith, nor against 
any authorized person, unless it is shown that that person 
failed to comply with a term or condition prescribed by. the 


Minister, or did not meet the standards prescribed by regulation. 


Article: 


Although there are no statutory provisions relating to 
this Article, there would be remedies available through both 
criminal and civil procedures in the Province or through the 
Gnoudsman., The Police Act, .S.N.8. 1977,..c. P-9.2 provides that 
a municipality maintaining a police force is liable in respect 


of a tort committed by a member of the police force in the 
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performance of his duties in the same manner as a master 

is liable in respect of a tort committed by a servant in the 
course of his employment. It is suggested that this is 
applicable to trespass of the person, as well as to false 


imprisonment, giving rise to tort remedies. 


Article 8 


In general, New Brunswick law meets the requirements of 
Article 8. Slavery was abolished in New Brunswick and made 
illegal by the Parliament of Great Britain, through the 
plavery, ADOILtion Act, 21633 (305 4 Wil 4 ec. 13 ee WodGh 
abolished slavery in all the British Dominions as from 
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There are provisions in provincial statutes which impose 
labour as a punishment for a crime or a quasi-criminal offence 
or which require services to be performed in cases of emergency. 
fhe Corrections. Act, R.S.N.B. 1973, cc. C-26 provides sthes 
treatment for the rehabilitation of a person may include hard 
labour even if it is not specifically stated in the sentence. 
the: Children of Unmarried Parents: Act; RiS.N.B. 11973, Cacec 
provides hard labour in the situation where a father has been 
imprisoned for failure to comply with an order in respect of 


care and custody of “a child. 
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The Forest Fires Act, RiS:/N.B. £973; c. F=20 and the 
Emergency Measures Act, R.S.N.B. 1973, c. E=7 both require 


compulsory service in cases of emergency. 


It should be noted that all of the above Acts are in 
compliance with Article 8. As well, the remedy of specific 


performance is not in conflict with the Articles 


Article 9 


The law of New Brunswick is basically in compliance with 
Article 9. With respect to paragraph 3, the Summary Convictions 
Act provides that an arrested person be brought before a judge 
as soon as possible unless, before an appearance before a judge, 
the peace officer is satisfied that the individual should be 
released unconditionally, or with the intention of compelling 


an appearance by way of a summons. 


Regarding paragraph 4, the Habeas Corpus Act, Rises dD « 
1973, c. H-l provides for an application to a judge of the 
Supreme Court or of the County Court for purposes of determin- 
ing if imprisonment is legal. The judge may order the immediate 
discharge from prison if he determines the detention is not 


lawful. 
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With reference to paragraph 5 of Ariticle 9, the victim 
of unlawful arrest in New Brunswick has a remedy under tort 
law for false imprisonment. There is no statutory right to 
compensation for a person unlawfully arrested or detained. 
As well, a person who is lawfully arrested has no remedy by 
way of compensation for his arrest even if his innocence is 


proven in: court. 


Problems arise with regard to Article 9, when one examines 
New Brunswick law in relation to paragraph 1. The most serious 
violation is to be found in the Mental Health Act, R.S.N.B. 1973 
c. M-10 in that it grants to certain individuals a power to 
arbitrarily commit others to a mental institution, and further- 
more it fails to provide proper safeguards and appeal procedures 


for those who have been involuntarily committed and detained. 


Under Section 8 of the Act a physician may sign a form 
which will commit a person to a mental institution as an 
involuntary patient for a period of one month. It appears 
that the physician is held only to the standard of reasonable 
care and good faith. It is only upon renewal of a commital 
certificate that any appeal procedures become possible. Thus, 
One cannot appeal an initial application to commit a person 
to a mental institution, and the individual is subject to 


examination for one month. 
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A problem also arises when considering the Treatment of 
Intoxicated Persons Act, R.S.N.B. 1974, c. T-11.1 in that 
too much discretion may be left in the hands of a peace officer 
and there may not be sufficient safeguards and appeal pro- 


cedures within the Act. 


The Chilaweltare Act, Reo.Neb. 1973, ¢. C-4: provides for 
the apprehension of children who are in need of protection or 
who are tending to become delinquent by reason of inadequate 
control. Where a child is detained, he must be brought before 
a judge within fifteen days of apprehension and the parents 


must be notified of the apprehension and the reasons for such. 


Article 10 


Under New Brunswick's system of law, only a very small 
percentage of accused persons are remanded pending trial. 
Those who are detained are generally, because of the nature of 
the offences charged, classified within provincial institutions 
as security risk inmates. As facilities in these institutions 
to deal with security risk inmates are in short supply, it is 
sometimes impossible to separate an accused person from 
convicted individuals, thus the Corrections Act, R.S.N.B. S73, 
c. C-26 provides that every correctional institution is a 


lawful place for the confinement and treatment of persons 
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being detained for trial or under sentence. However, there 
is a section within the Act for the provision of adequate 
segregation and appropriate treatment whereby the Director 
may order that a person charged with an offence and confined 
in a correctional institution or a person who has been 
sentenced to serve a term of imprisonment in a correctional 


institution be removed to any other correctional institute. 


More precise provisions are made regarding juvenile 
offenders. Where a child is detained under the Child Welfare 
Act, R.S.N.B. 1973, c. C-4 in a correctional institution, a 
judge shall order that the child shall not be detained in the 
Same room as adult persons. As well the Training School Act, 
R.S.N.B. 1973, c. T-11 provides a place of confinement for 
boys over the age of 12 and under 16, for an indefinite 
period of time not exceeding 5 years. The purpose of the 
school is for detention, custody and training with a view to 
education, reformation and rehabilitation. However, facilities 
are limited and the child may be detained in a correctional 
institution or by the Children's Aid Society until there is 
room in the School. It should be noted that a similar 
training school for female juvenile offenders is not presently 


in existence in New Brunswick. 
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Generally, practice in New Brunswick falls within 
the requirement of Article 10, paragraph 3. Section 18 of 


the Corrections Act provides: 


"Confinement in any correctional institution is 
to include appropriate treatment for the re- 
habilitation of the individual." 


In addition the Corvections Act provides for the ,esta- 


blishment of classification centres, being: 


" ..an institution established under Section 12 
for the study and diagnosis of persons under 
sentence to determine the type of institution and 
type of treatment most suitable to effect the 
rehabilitation of those persons™. 


REELCl ee 


Under the Arrest and Examinations Act, R.S.N.B. 1973, 
c. A-12, a debtor in prescribed circumstances can be arrested. 
The problem of legal remedies of the unsecured creditor is 
currently being considered in the Consumer Protection Law 
Reform Project, with recommendations having been made in 
Volume II of the third Report of the Consumer Protection 
Project presented in 1976, for elimination of all remaining 
provisions for imprisonment of a person in a civil action, 


excepting provisions for contempt of court. Abstracting 
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this further, when a case involving the non-performance or 
breach of a contract goes to the courts, the remedy of specific 
performance may be granted. A failure to comply with the 

order of the court could result in imprisonment for contempt 

of ‘court “(arising ‘from’ faivure to furerit *ascontraccual 
obligation). This result is to be considered highly unlikely, 


yet still possible. 
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The right to legislate regarding freedom of movement 
lies with the federal government, yet there are provisions 
within the provincial legislation which restrict freedom of 
movement in exceptional circumstances. The Forest Fires Act, 
provides that during forest fire season the Minister may 
designate certain areas of forest land (not directly accessible 
by public highways) as restricted travel areas. The Health 
Act, R.S.N.B. 1973, c. H-2 provides that a medical health 
officer may cause a person to be quarantined, and the 
Emergency Measures Act, R.S.N.B. 1973, c. E-7 can affect the 
freedom of movement as well. All three pieces of legislation 
however, are within the parameters of permitted restrictions 


for the public good. 
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Article 14 

The rights set forth in Article 14 are well established 
and protected by the law of Canada and New Brunswick. The 
Samary Convictions Act, RoS.N.B. 19/73, cc. 5-15 provides for 
a hearing before a judge in an open court. As well, the pro- 
ceedings may be conducted in person, or by a solicitor. Through 
the Act as well, the accused person must be brought before a 
judge as soon as possible. Under subsection 29 (1) there cannot 
be an adjournment in the proceedings of more than eight days 
without the consent of both parties. It appears that all 
judgments rendered in New Brunswick are a matter of public 
record with the exception of decisions concerning certain juvenile 
offences and matrimonial and custody preblems. 

Of particular note in New Brunswick is the Legal Aid Act, 
B.S°N.b. 1973, €. L-2. The Act provides that a person of 
modest means is given the opportunity to have a solicitor 
represent him, thus attempting to ensure that all persons are 
given equal opportunity to defend themselves. If the applicant 
is able to contribute toward the cost of legal assistance he 
must do so, but if the individual is not capable of so doing, 
then free legal assistance is available. The provisions relating 
to civil legal aid have not yet been proclaimed, thus at present 


legal aid can be obtained only in criminal matters. 
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Paragraph 3(f) of Article 14 is complied with in certain 
respects by the Official Languages of New Brunswick Act, R.S.N.B. 
L973,. ¢. O-1, which allows the individuals the choice of ustroserenes 


official language (English or French) in a court proceeding. 


Article 15 
Article 15 is more pertinent to federal legislation, but the 
New Brunswick statutes neither expressly confirm nor offend 


the provision. 


Article 16 

The right to legal personality is recognised at law in the 
province. Special provision is made under the Judicature Act, 
R.S.N.B. 1973, c. J-2 for parties who may not have the capacity 
to sue or to be sued. “Infants have access to the courts 
through their "next friend", lunatics through their guardians 
or committees (the Infirm, Person Act, R.S<N.B. 1973, ¢c. 1-3 
provides for a court appointed personal representative), and 
a pauper upon proor that “he 1s not worth fitty, collars. 
Furthermore a married woman has an identity distinct from that 


of her husband through the Married Woman's Property Act, 
ReoeNeo. 1973, C. M=4 > which did not existeat comon, law. 


Article 17 
Where there are provisions in New Brunswick Statutes which 


might be considered as interfering with the privacy of a person, 
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or with his home, there are also provisions for this interference 
to be conducted according to law. For example, in the Liquor 
Control Act. ReSaN b5 Lots, C.. L-LO, 7s. 164, 14 constable or 
inspector must obtain a warrant under that section before he is 
authorized to search premises where he believes liquor is 
unlawfully kept. 

Under .the Mental Health Act, R«S.N.B. 1973, ¢c.. M-10, 
written communications are not to be opened, examined, withheld 
or delayed. However, intervention can occur in prescribed 
circumstances. Where the communication would be unreasonably 
offensive to the addressee, prejudical to the patient's best 
interests, or interfere with the patient's treatment or cause 
unnecessary distress, it may be opened. However, this does not 
apply to any communication to a solicitor, a member of the 
review board, a member of the Legislative Assembly, or the 
Ombudsman. In the same manner the Ombudsman Act states that 
a letter from a person in custody on a charge or Srrereconyiccion 
of any offence is to be delivered unopened. 

A person's honour and reputation are protected and a right 
of action for defamation is established under the Defamation 
Act, R.S.N.B. 1973, c. D-5. Defamation in the act is defined 
as libel or slander. Privacy is also protected through the 
Garnishee Act, R.S.N.B. 1973, c. G-2 in which wages due to a 
judgment debtor for his personal labour are exempt from garnish- 


ment. 
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The Chrid Wellare-“Act,- R.o.N.b. OC lop CG. C4, Chemneattn 
ACt7—R.o NB. LOTS eC He, an te BaOp Ue LOn NOt y hve gti. 
1973, ,c. A-3, all provide for conftidentral wntormac.lom-cuau 
is to be inaccessible to the public. 

The, Workmen “s “Compensation Act, “Rio .N-B. LO73 >; co Wels; 
contains a provision which allows the Board to investigate a 
persons private Lite. ""If thesindiwicuchin List te ODITNTOn sO. 
the Board is leading an improper or immoral life, compensation 
may be withheld or suspended to the individual, and the money 
paid to other dependents as the Board considers advisable. 

Under the Child Welfare Act, a child may be apprehended 
where his morals may be endangered by the conduct of his 
parents, where the child is found associating with an unfit 
person, or where the child conducts himself immorally. This 
action is for the purpose of provision of welfare and re- 
habilitation of the child, but its implementation is based 


On a discretionnary determination. 


Article 18 

The right to freedom of thought, conscience and religion 
is well protected in New Brunswick through the Human Rights 
AGE, TRS NB. 1973 CaN anda thew LOrds DayEeact, hwo vies 
19737,70cC. (L-13.° “Through therScnoolseAct, Rs Nolo ae o> 
no action shall be taken in respect to the absence of a child 


from school on a Holy Day of the religious denomination to 
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which the child or his parents belong. As well protection 
from interference with a child's religious beliefs is ensured 
under the Schools Act, in that a teacher cannot compel a 
student to be present at a daily reading of the Scriptures 
and offering of the Lord's Prayer against the will of his 


parents or guardian. 


Article 19 

Few hindrances to the right of freedom of expression 
are found in New Brunswick legislation. Even the Human Rights 
Act which prevents publication or display of representations 
of discrimination is not to restrict or prohibit free expres- 
sion of opinion on any subject by speech or in writing. 

Under the Theatres, Cinematographs and Amusements Act, 
R.S.N.B. 1973, c. T-5, the Board has the power to permit and 
prohibit the use of film, performance within .@ theatre, or 
amusement within the province. All films intended for ex- 
hibition in New Brunswick must be submitted to the New 


Brunswick Film Classification Board for approval. 


Arcicle. 20 

fhe Human Rights Act; R.s.N.B. 19737 Cc. "H-1l sub-section 
6(1) provides that no person shall publish or display dis- 
criminatory material (in the form of a notice, sign, symbol, 


emblem or other representation) by means of any medium. 
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However, sub-section 6(2) provides that sub-section 6(1) shall 


not restrict free expression of opinion by speech or in writing. 


Article 21 
There appear to be no laws within the Province of New 


Brunswick which affect these rights. 


Article 22 

Under the Industrial Relations Act, R.S:.N.5.. 19737, ¢...-4) 
s. 2(1), every employee has the right to be a member of and 
participate in a trade union. The Act prevents employers 
from discriminating against or ceasing to employ persons 
merely because they are trade union supporters, and it 
regulates methods by which an employer may attempt to curtail 
trade union activity. The Act also regulates the way in which 
trade unionists may coerce employees into forming a trade union. 

Under the Public Service Labour Relations Act, R.S.N.B. 
1973, c. P-25, every employee may be a member of an employee 
organization and participate in its activities. The Act was 
created to provide a system of collective bargaining for 


government employees. 


AFtLcle. 23 
The law in New Brunswick is in compliance with Article 


23, paragraphs 1, 2, and 3. ‘The Marriage Act, R.S.N.B. 19732, 
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c. M-3, deals with the procedure of solemnization of marriage 
within the province, especially with the necessity of full 
and free consent before entering into the marriage contract. 
If one of the parties to a marriage is under eighteen years 
of age, then consent of a father, if living, is required, if 
not then of a mother or guardian. Where consent is unduly 
withheld the party may apply to a judge of the supreme court. 

The family unit is protected by various pieces of 
provincial legislation, such as the Deserted Wives and Children 
Magntenance Act ,..R.S .N<B.80973 C.D =8s5,lt iss,also interesting 
to note that in New Brunswick there is an Act which provides 
for the maintenance of parents. Under the Parents' Maintenance 
Act, R.S.N.B. 1973, Cc. P-l, a dependent parent, that is a parent 
who from disease or infirmity is unable to maintain himself, 
may seek maintenance from his sons and daughters. 

With respect to paragraph 4, the Law Reform Division of 
the Department of Justice is currently undertaking a study on 
matrimonial property. A new property regime is being 
considered, based on the concept that marriage is an economic 
as well as a social partnership in which both parties are 
equal and have an equal claim to property acquired during the 
marriage. The proposed scheme, a combined community of 
property and deferred sharing regime would do away with dower 


rights and involve changes to maintenance legislation. 
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Article 24 
Various Statutes provide for protection Oo: cheldvenrpy 
their families (Deserted Wives and Children Maintenance Act, 
R.S.N.B.. 1973, ¢c. D-8, for example), and by the Province, (Child 
Welfare Act,, R.S-N.sBs LOIS, Cc. C-4) for example). “However, 
in New Brunswick discrimination still exists regarding children 
porn—out-of wedlock. In such a case, the family umit wtsele 
is not always given the recognition it would have if the parents 
Of the Child were married. Children born out of wedlock inherzre 
through a different scheme in the Devolution of Estates Act, 
R.S.N.B. 1973, c. D-9. As well, all attempts are made in New 
Brunswick to legitimize children through the Legitimation Act, 
RS .N.B. 1973, €. b-4, the, AdOpelon ACU, (hoot N obey Lo 7, seer 
anc, the Healtn Act, kG NB. .973,-.C. H=2, and ie omar alade 
ACU; Ree NB e157 (C7 M3. Lt is only a matter of time and 
legislative reform that will bring about required changes. 
Regarding paragraph 2, the"Health Act, R.o.N.B. 19/o, 
c. H-2 requires that all births and stvlTbirtns be 7registerca 
in the province either in the names of the parents, or in the 


name of the mother if the child was born out of wedlock. 


[Noa sale ley PAS) 
There are in New Brunswick distinctions: in the FPlectrons 


Act, R.S.NsB.. 1973,..c.. E-3. based, on, nabionality.. A person must 
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be a Canadian citizen or other British subject to vote. As 
well every person undergoing punishment as an inmate in a penal 
institution for the commission of any offence is disqualified 
from voting. 

tinder thee Civil "Service Act, “RYSIENVB.- 1978 ,-c.»C=5)" an 
anti-discrimination clause in relation to access to public 
service is provided in subsection 13(4), stating that the 
Civil Service Commission, in prescribing selection standards 
for eligible lists shall not discriminate on the basis of sex, 
race, national origin, colour or religion. Notably absent 
from this enumeration are the classifications of age and 


marital status. 


Article 26 


Comments under other Articles in the Covenant are applicable. 


Article 27 

In New Brunswick under the Official Languages of New 
Brunswick Act, R.S¢N.B. 1973, ¢.°O=1,, French and English are 
established as the official languages of the Province, to have 
equal status, rights and privileges for all purposes to which 


the authority of the Legislature of New Brunswick extends. 


a= 


There are no restrictions in New Brunswick on the right 
of cultural, religious ory linguistic#minorities torenyj oy “and 
practice their own cultures, religions, or language, provided 


there is no infringement on the rights and freedoms of others. 
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5. NEWFOUNDLAND* 


Introduction 


The Province of Newfoundland consists of the island of 
Newfoundland and the territory of Labrador lying on the extreme 
eastern end of North America. The Province's population of 
577,000 is descended almost entirely from settlers from the 
British Isles who began arriving in the 16th century but most 
of whom arrived at the turn of the 19th century. Prior to 
union with Canada in 1949 Newfoundland was an independent 
Dominion within the British Commonwealth and prior to that there 
was an extended period of British colonial rule. In view of its 
history it is not surprising that most of the traditions and insti- 
tutions of Newfoundland, including the legislative and judicial 


system, are derived from and fashioned on those of Brutai. 


Early settlements in the Province were based on the fishery 
and this is reflected today in the many small fishing communities 
spread out along the coastline where a significant proportion of 
the population resides. Except for several instances where towns 
have grown up around forestry and mining operations the interior 
of the island and of Labrador are virtually uninhabited. Where 


regional centers have developed there are towns of. 10,000; to 


* Report prepared by the Government of Newfoundland. 
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30,000 persons and only St. John's the capital city, witha 


population of less than 150,000 is significantly larger. 


The low population density of the Province and the general 
lack of dividing characteristics among the residents have resulted 
in few pressures for legislative guarantees in the field of 
human rights. However, in view of the importance which Newfound- 
landers attach to such rights, the legislature of the Province 


has endeavoured to entrench them in the statutes described below. 


Article 2 


Judicial and administrative recourses are available to 


persons in the Province of Newfoundland. 


In terms of the Newfoundland Court system where civil and 
criminal proceedings are taken, there exists: 

(a) ‘the. Provincial iGourt: Lts jurisdicmionvextends to 

summary conviction and indictable offences (except those 

indictable offences which must go before a Superior Court 

of criminal jurisdiction) under The Criminal Code of Canada 

and under Provincial Statute, and as for civil actions the 


court will hear those up to $500, with a few exceptions. 


(b) The District Court:  Lts jurisdiction extends to civil 


sp 


actions up to an unlimited amount, and to-“criminal 
(indictable) offences, where the accused is given a 
choice as to mode of trial and chooses trial by judge alone, 
excent for those offences such as treason, murder and those 


others mentioned in Section 427 of The Criminal Code. 


(c) The Supreme Court of Newfoundland 


(i) Trial Division: Its jurisdiction extends to 
Divorce and Matrimonial actions, Probate and Guardian- 
Ship ana iclrvit accion Nov expressly excluded by Statute, 
with no monetary limit set; Indictable offences under 
The Criminal Code of Canada tried by Judge and Jury; 
(ii) Appeal Division: Its jurisdiction allows the 
fFourt to hear and determine motions for new trials, 
motions in arrest of judgment, rehearings, appeals 

and special cases, has appellate yarisduction “rvall 
criminal proceedings, civil causes and matters, UL 
diction and power to hear and determine motions and 
appeals respecting any judgment, order or decision of 


a judge of the Trial Division. 


Also within the Newfoundland Court system there exists: 
(d) The Family Court: It deals with all family matters 
which include juvenile delinquency (17 years of age and 


under), cases under The Child Welfare Act, The Maintenance 
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Act, The Adoption Act, The Children of Unmarried Parents 


Act; also Criminal and Civil actions involving members 


of the same family (excluding Divorce). 


The Newfoundland Human Rights COdeeR. ON. p17 Unc. 2OZeasame 
by -S.N., £973. No. 34 asvam.. by 1974 Nos. 5/7) and. vile. -ThiseAlce 


attempts to provide fair accommodation practices, fair employment 
practices and to eliminate discriminatory publications. This 

Act provides remedies within ss 14-21. A complaint is to be made 
in writing on the prescribed forms to the Director and the Director 
or an inspector may inquire into the complaint and endeavour to 
effect a settlement. If no settlement is forthcoming, the Director 
shall report to the Minister and make a recommendation as to 
whether or not the matter should be referred for further inquiry. ? 
If the Minister deems it desirable he may refer the matter to the 
Human Rights Commission or an Ad Hoc Human Rights Commission with 

a view to settlement of the matters: The powers of the Commission 
are found in S. 17 of this Act. The Minister may issue whatever 
order he considers necessary to carry out the recommendation of 

the Commission. > Any person who contravenes or fails to comply 
with this Act, the regulations or any order under this Act or 

the regulations is guilty of an offence and liable to summary 
conviction and in addition may be ordered to pay compensation 


4 
and to reinstate the employee. Where a person has been convicted 


Pass £1516 
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of any offence under this Act, the Minister may apply to a 

Judge of the Supreme Court of Newfoundland for an order en- 
joining the person so convicted from continuing the bReeHeeA: 
Any aggrieved person may initiate proceedings or lay a complaint 
before a court of summary jurisdiction for an alleged contra- 


vention of, or failure to comply with, this adtie9 


There are provided within the Human Rights Code appeal 
procedures when any person is dissatisfied with an Order of the 


Mabie taverns 


Under The Proceedings Against the Crown Mets the Crown is 


subject to all liabilities in tort as an employer, aS an Owner 
of the property, as a possible violator of regulations or statutes; 
as well, the Crown may be vicariously liable for torts of its 


officers or agents. 


Proceedings against the Crown in the Supreme Court of New- 
foundland (are brought as a right) and instituted and proceeded 
with in accordance with The Judicature Act and the Rules of the 
Supreme cearers Similarly except as provided by the Act, pro- 


ceedings may be instituted in a district court in accordance with 


the District Courts Act and the Rules of the District Count” 


a, Stas 

Ge. Sn26 

as SBoe 

SSS tS, SLOTSR NOs 59 

9. Proceedings Against the Crown Act, S.N., Code CGaow oe! 
10. sibig.s5 8 
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The rights of the parties are similar as in any suit 
between persons. The Court may make any order, including any 
order:-as ‘tor costs: that/)it may make) in proceedings between persons, 


and may otherwise give the relief that the case requires. 


The’ Court™®shall@notrgrantcanmingqunctdonmor spec sic aper— 
formance against the Crown where such relief is sought, however 
it may make an order declaratory of the rights of the porate 
Thésamé tis rer ue where al ipanty ti siiclaiming  wrecomeny ,on hea lbsox 


personal property from the Crome 


TheisProvinel al Cc rownwisivacariously(biableriountonts oipasts 
officers and agents. However, no proceedings shall be brought 
against the Crown for vicarious liability in respect of any» act 
or omission of an officer or agent of the Crown unless the act 


or omission would have given rise to a cause of action in tort 


against that officer or agent or his personal vepredant ae 


It is also noted that a Minister or senior officer or 
corporation that is an agent of the Crown and who employs an 


employee will not be sued for torts of the subordinate in the 


absence of a statute imposing such liability to such saremen 


DM. “Lord-SL6,(a) =(b) 

Loa GAB seks bess ol SARUM fy 
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ee EC OL) enced) 

15.) SUR UC SHES: (2°) 

16. Québec Liguor Comm v. Moore (1924 S.CkR.o540fat 55l.per Putt, 


J. Also Washer v B.C. Toll Highways and Bridge Authoritye (1965) 
BoaW. We Reeeo  (BeCeCen es) 
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The Minister, senior officer or corporation is liable for such 
a tort if he or it has ordered it to be committed or personally 


engaged in rremee 


The Parliamentary Commissioner (Ombudsman) Act, R.S.N., 
1970 C. 285 as amended by S sN#,/ 5197 SiNo 26 2io(inetorce vune 16, 


Ue if eal 


The principal duty and function of the Commissioner shall 
be to investigate any decision or recommendation made including 
any recommendation made to a Minister, or any act done or omitted, 
relating to a matter of administration and affecting any person 
or body of persons in his or its personal capacity, immior by any 
Department or agency, or by any officer, employee or member there- 
of in the exercise of any power or function conferred on him by 


any eyactnenta” 


The Commissioner may make any investigation as stated in 
S. 14 (1) either or complaint made to him by any person or on 
his own motion, and he may commence an investigation notwith- 
standing that the complaint may not on its face be against a 
decision, recommendation, act or omission as mentioned in 


Section 14 Subsection G1) don 


17. Conseil des Ports Nationaux v. Longelier (71969) Sec.R. 
18. The Parliamentary Commissioner (Ombudsman Act) R.S.N. 1970 c. 
285 as amended by S.N., 1975 No. 32 S. 14 (1) 


19, 1bid Ss, 14° (2) 


cs 


The provisions of this Act are in addition to the provi- 
sions of any other Act or any rule of law under which 
(a) any remedy or right of appeal or objection is 
provided for any person, or 
(b) any procedure is provided for the inquiry into or 
investigation of any matter, 
and nothing in this Act limits or affects any such remedy or 


right of appeal or objection or proceduretan 


The Legal Aid Act, S.N., 1975 No. 42 (Assented to June 25, 


$975 :oinrieorce wanuany, 164913733 


Legal Aid may be granted to a person in respect of any 
proceeding or proposed proceeding 

(a) in the Supreme Court 

(DieminsalDistra cf} Court 

(c)iimeinealranilys Court 

(2) SeimweothesrProvinciahsaCoumt 

(e) where the applicant is charged with an indictable 
offence or where an application is made for a 
sentence of preventive detention under Part XxXI 
of The Criminal Code (Canada) 

(f) under The Extradition Act (Canada or The Fugitive 
Offenders Act (Canada; or 


(g) in the Federal Court of Canada. -+ 


20.) 2ibides.us2 
21. SPhevGegalséAid (Act, CSaNi,. 1974 °No. 4275. 048 


ba 


The director may grant legal aid to a person otherwise 
entitled thereto in any summary conviction proceeding under 
an Act of the Parliament of Canada or of the Legislature if 
upon conviction there is a likelihood of imprisonment or loss 
of means of earning a Teneo Alsowon, approval of the 


provincial director, legal aid may be authorized to assist a 


person otherwise entitled 


(a) in an appeal 
(i) to the Supreme Court of Canada 
(an) to the Federal Court of Canada 
Cita) ©to the supreme: Court 
(av) to a) judge sitting in’ court or chambers; or 


(7) under. Partexx lV of sthe Criminal Code .on 
The Summary Jurisdiction Act, or 


(b) in a proceeding by way of mandamus, quo warranto, 
certiorari, mot1on to quash, habeas corpus OF pro 
npr cron Section 54 of the Act confers upon any 
applicant the right to appeal from any decision 
refusing, suspending or withdrawing legal aid. 

The availability of prerogative writs to review judicial or 
quasi-judicial decisions of various boards and tribunals on 
questions of natural justice or excess of gurisdicct10n 1s 


governed by the common law. 


The Summary Jurisdiction Ret which relates to the powers 


220 ADR oe 49 

23. ibid S. 53 

24. R.S.N., 1970 c. 364 as amended by 1971 Nos 14-23 as amended 
by 1972 Nos 11 and 15 and 48 as amended by 1974 Nos. 57 and 
63 and 77 and 88. 
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and “procedure of Provincial Court® judges “outlines” the remedies 


for summary proceedings. 
RrEecolrene 


' a , 
The Newfoundland Human Rights Code and the Courts as 
mentioned earlier under Article 2 provide protection and ensure 
equality of rights of both men and women in public accommodation 


services or facilities, in employment, or in the media. 


Women's property rights are provided for under The Married 
Women's Property noree This Act renders an instrument void which 
imposes restrictions upon the anticipation or alienation which 
could not have been attached to the enjoyment of that property by 
a mene Section 3 of the Act states that property acquired by a 


: 4 
Married woman belongs to her as if she were a femme sole. 


The Newfoundland Human Rights Code states that no employer, 
and no person acting on his behalf, shall establish or maintain 
differences in wages between male and female employees, employed 
in the same establishment, who are performing under the same or 


Similar working conditions the same or similar work on jobs re- 


R.S.N., “1970 res 262-as ‘amended "by S.N. 1973 No. 34 (Schedule 8B) 
See 1974. NO. LA eSS epee el Ogee 

2 RSW. 19 70mes (227 vas vamendéed- bysGyNe, 1974 No. 57 

Sek LOO to. oo) 
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quiring the same or similar skill, effort and responsibility, 
except where such payment is made pursuant to a seniority system 


or a merit eta: 


Also a female employee who is performing the same or similar 
work, shall have the opportunities for training and advancement 
and pension rights and insurance benefits equal to those applicable 


EOnAa eu” 


Articlen4 


The Emergency Measures Act does not abrogate the provisions 
found in Article 4 of the Covenant. The orders and regulations 
made under the Act are applicable only during the time of a 


public emergency. 


Thus it is only in times of public emergency (elvil di- 
sasters, war time) where the life of the nation is threatened 
that measures may be taken which may derogate the obligation 


under the Articles of this Covenant. 
Articile:5 
This is a general provision which states that the Covenant 


5, usaprarNsy ls. 20 (1) 

So BL bi ce S23 1lUe 42) 

7. =RoSeN.3o 2970 c2g 10S as. amended TO7 1" Nos? 14, 1973 No. 48 
197 43NO.c8 Ll Ls s 


=e 


does not.give either explicitily.or implicitiyya right to.fhe 
state, group or persons to perform any act aimed at the des- 


truction of any of the rights recognized within the Covenant. 


Also fundamental human rights which are recognized as 
already existing will continue to be recognized notwithstanding 


they may not be mentioned in the present Covenant. 
Article 6 


The provisions ,;of Article 6 allow forethe protectionsor 
a persons right to vjife Tne deathspenalty if itis in ertect 
in any country is to be imposed for only very serious crimes and 
certain restrictions are to be employed on the state when anyone 
is sentenced to death -, such,as.the right to seek pardon.of the 
sentence. Nor should any person below eighteen years of age 


nor should a pregnant woman be sentenced to death. 


A person may bring a civil action in damages for assault 
and battery when there is an intentional harm done to this person 


and if it is unintentional his remedy may be in negligence. 


The Fatal Accidents ere allows an action to be maintained 
by the immediate family of the deceased when the person causing 


death has done so through neglect. 


lie g Re Se Noga l970-c. l26eas amended) by S.N.7 7 tod teNoO eles cute 
2u3 (It Bice oe 
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The Employers' Liability me protects the employee when 
injury is a result of the negligence of the employer either 
aqxzrectly “or CHaveeeeI * Also the workman has the right to hold 


his employer vicariously liable for the fault of a sub-contractor. 


Where a person is partially at fault through his own ne- 
gligence he may bring an action against those that contributed to 


£ 
the injury and liability will be proportioned to ‘the degree of faut Lees 


The Emergency Medical Aid new aLlOws a DAVSelClan,. Of Lre- 


gistered nurse, to perform medical service in an emergency and 
they shall not be liable for damages for injuries to or the death 
of a person unless it is established there was gross negligence 


in administering these medical services. 


If there has occurred a violation of the right to life as 
a result of criminal activity and for some reason redress against 


the offender is not possible then compensation may be sought 


aide : : : 9 
under The Criminal Injuries Compensation AGG < 


Compensation is available as a result of the following 


enumerated offences: 


pte oe ag) Lo 10 Ce 23 10 
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The Contributory Negligence Act, R.S.N., 1970 c. 61 
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Breach of duty to take reasonable care of explosive 
substance, 

Intentionally causing injury with explosive substance. 
Rape or attempted rape, 

Causing bodily harm to apprentice or servant, 
Criminal negligence, 

Causing bodily harm by criminal negligence, 
Murder, 

Manslaughter, 

Attempted murder, 

Causing bodily harm with intent, 

Administering a noxious thing, 

Overcoming resistance to commission of offence, 
Setting traps, 

Interfering with transportation facilities, 
Criminal negligence in operation of motor vehicle; 
dangerous driving, 

Impaired driving, 

Dangerous operation of wesdaw: etc. 

Assault, attempted assault, 

Assault with intent 

Kidnapping, 

Performing abortion, 

Robbery, 


Intimidation by violence or threats 
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2A. Taking pant ana riot, 

25.. Hijgacking.of eirerart 

26. Common nuisance causing harm, 
27. Abandoning child, 

28. Administering poison 


DOR Arson 


Also compensation may be available where injury occurs on 
arresting or attempting to arrest a person who committed or 
was committing or who was suspected of committing or having 
sommitted a criminal offence; or where a person was injured 


white rendering assistance to any peace OLi1Ccer. 


The Disabled Persons Act+tallows for a disabled person to 
apply to the Board for an allowance. There is also incorporated 
within the Statutes of Newfoundland The Workman's Compensation 
Act’ which ensures a workman is compensated when injuned. ihe 
Social Assistance eee provides for assistance out of funds to 
adults or families who through mental and physical incapacity are 
unable to provide in whole or in part by their own efforts ne- 
cessities essential to maintain or assist in maintaining a reason- 
able normal and healthy existence. Social assistance may also be 
granted to mothers, husbands and children where their means of 
livelihood are not adequate. 
105> "Tord 5S." 13 
j1. 9B: Sou. 1970, c..97.as amended by 1973. Nos 32 
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Mn 407s No. 1154 Poy Noss! 5477" 72 1976-76 Nos. 42, 43 
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Articie: 7 


No one shall be subject to torture or cruel, inhuman or 
degrading treatment or punishment. In particular, no one shall 
be subject without his free consent to medical or scientific 


experimentation. 


The Health and Public Welfare ieee provides protection to 
people™an the*®areavor= Public Health, This Act as well as The 


Mental*Heaith wees provides protection of people's rights. 


ihe Aatide sCorreceions here repealed The Corrections Ree 
and among other things its purpose is: 

"to encourage, Supervise, treat and train adult prisoners 

serving sentences of imprisonment within correctional 

institutions with a view to the ultimate rehabilitation 


LO Sectety. 


The Prisons ete provides that the Lieutenant-Governor in 
Council may make regulations for such items as: 
-"theworderly; “diserptined, sober, honest, imparcial, 
loyal, efficient, speedy, conscientious, obedient, secure, 


courteous and just performance of duties by the staff 
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- providing for the medical and dental needs of the prisoners 
- providing for the health and the prevention of disease, 
for the destruction and replacement, at the expense of 
the Province, of prisoners' Figen iiges 
Alsoa barrister or ssGLiciior "may, subject to ‘the re= 
gulations, make professional visits to any prisoner at all rea- 


sonable times. 


Under the provisions in The Human Tissue Act’a person may 
direct that his body may be used for therapeutic purposes, or 
for purposes of medical education, or for purposes of medical 


research, after his death. 
Article 8 


As a general proposition the statutes do not compel people 
to perform forced or compulsory labour. Unless it-Ls—required in 


an emergency situation such as provided in The Forest Fire Cee 


Section 10 states: 
"When any woods or barrens are on fire it shall be the 
duty of the Chief Fire Warden, fire wardens, magistrates, 


justices of the peace, constables, and rangers...to order 
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sO many men between the ages of eighteen and fifty...as 
they deem necessary to repair to the place....and without 
fee or reward. J2t0.,4asSsist. ..and any (such person. = who 
refuses or neglects to obey such order shall be liable to 


a penalty a. 


This Act does not, however, take precedence over The 
Emergency Measures Act whereby the Minister is authorized to 


employ. or .Gonscript,any person, during the time of a civil disaescer. 


In The Summary Jurisdiction ieee Section 123 states: 

"In all sentences of emprisonment under the summary con-—- 
victions before, ar Magistrate,, justice Or justices such sentence 
of emprisonment may be with hard labour during the term of im- 


prisonment in, the discretion of such convicting magistrate... 
Article Ds Article T4 

There is no provincial legislation dealing directly with 
issues raised in these articles although many.of the issues are 


covered, indirectly in a number, of Acts. 


The Summary Jurisdiction AGE: provides that the provisions 
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of the Criminal Codes? as amended from time to time respecting 
indictable offences and the procedure relating thereto shall 
apply to every case in which a person commits or is suspected 
of having committed an indictable offence over which the Legis- 


lature of the Province has legislative authority. 


Arrest and detention in civil matters is governed by the 
Judicature oe A person so arrested may apply for bail and the 
plaintiff must proceed to trail within four weeks or the judge 


may cause the defendant to be released and the bail bond cancelled. 


Provision for the right to a fair and public hearing for 
the determination of any criminal charge, or of his rights and 
obligations in a suit at law are provided for by the combined 
operation of The Family Courts eg The Summary Jurisdiction 
Act,> the District, Courts ee and the Judicature Roe along with 


the Respective Rules of Court. 
Article 10 
The treatment of arrested or accused persons in criminal 


D», MRESEN<.41970,~Chs > C-34 as amended), 
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aie 5 foe dL. 
matters is covered by the provisions of the Criminal Code’ as 


. Tae eS § 2 
provided for ‘by ‘the’ ‘Summary’ Jur1rsdretion Act. 


The Act? provides for the release of an accused person on 
bail. The Act provides that there shall be ‘no arrests in’a civil 
action except as provided by the Act. Arrest warrants may be 
issued where a Judge is satisfied that a person is attempting 
to leave the jurisdiction or to dispose of property in a manner 


prejudicial to an action. 


The treatment of juvenile persons is covered by the Welfare 
om Ghivreren nce Gnten specifically provides that juvenile persons 
shall be kept separate from adult prisoners prior to and subse- 


quent=to’ Convict ron’. 
Antreve Et} 


The Summary Jurisdiction eee provides that no person 
shall be imprisoned merely for inability to fulfill a contract- 
ual obligation. However the Act does provide for imprisonment 
up to six weeks for refusal to pay when it 1S proven that the 


person has the means to pay. 


1 SER ASSN S70 "Ci, CH3 4 as amended4 
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Under the Judicature Act’ the Court or a Judge may, without 
warrant, order and direct such person to be brought before it 
Orenam and may commat to prison, <admit_to, bail, remand,).or other= 


wise deal with such person. 
Article 12 


The main restriction on movement in Newfoundland is during 
a forest fire or some other natural emergency. Under The Forest 
Fires ise the movement of persons may be regulated in or out 
Of thesoart of the Province insawhich Je forest fire 1s ine progress. 
Another piece.of legislation, The Forest Travel Meer may be used 
to control movement in certain restricted areas of forest land. 
Under this Act the Minister may order that certain forest lands 


are to be restricted, and travel in such areas may be prohibited. 


The Emergency Measures Act? dealsuwithe civil ydisastar® 
and is more comprehensive than The Forest Fires Act, or The 
Forest Travel Act. Under this Act the movement of people can 
be restricted and controlled in times of real or anticipated 


occurance other than a war emergency. 
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The only restriction on residence would be physical factors 
such as the availability of accommodation or limitation on 
building construction which prevail in any particular area of the 


Province. 
Article 13 


Expulsion of aliens from the territory of Canada is a matter 
which falls within the jurisdiction of the federal Government. 


Therefore, there is no provincial legislation on this matter. 
Article lS 


Provincial law regarding the retroactivity of statutes is 
found in the Interpretation Act.” When an Act is repealed in 
whole or in part, the repeal or revocation shall not affect any 
right; “privilege, obligationgor liability acquired,, accrued, 


accruing or incurred under the Act repealed or revoked. 


When an Act is repealed in whole or in part and other 
Acts substituted therefore, any proceeding taken under the 
Act, repealed or revoked, shall be taken up and continued under 
and in conformity with the provisions substituted, as far as it 


consistently may be. 
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In the recovery or enforcement of penalties or the en- 
forcement of rights under the Act repealed or revoked the pro- 
cedure established by the substituted provisions shall be 


followed so far as it can be adapted. 


If any penalty or punishment is reduced or mitigated by 
any of the provisions substituted, the penalty or punishment, 
if imposed or adjudged after the repeal or revocation, shall be 


reduced or mitigated accordingly. 


There are no provisions for persons already convicted 


under an Act to benefit from any repeal or substitution. 
Arcicre “£6 


There is no specific legislation dealing with the rights 
to recognition as a person before the law. Non-residents who 
otherwise qualify for compensation under the Criminal Injuries 
Compensation foe are not to be refused on the ground that they 
were not ordinarily resident of the Province. However, under the 
Rules of Procedure of the Supreme Court of Newfoundland, a non- 


resident may be ordered to post security for costs of an action. 


Pe “RS on P1070 "ce 66 “as amended by SN. , 197b "Nos. -l4“e"l7. 
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Articlesh/ 


Newfoundland has no legislation dealing specifically with 
the right to privacy. However the subject is dealt with in 
several Acts. Any person employed in the administration of Legal 
Aid is, under the Legal Aid nee obligated to preserve secrecy 
with respect to all matters coming to his knowledge in the course 


of his employment. 


Similarly, under the Parliamentary Commissioner (Ombudsman) 


5 . . ; 
Act” as amended, every investigation by the Ombudsman under the 

5) 2, ; ; i : ate 
Act’ is to be in private with all persons having the same privileges 
in relation to the giving of information, the answering of questions, 


or the production of documents as witnesses have in any court. 


a? way, tv 4 

The Criminal Injuries Compensation Act, as amended provides 
that a victim-applicant before the Crimes Compensation Board is 
entitled to an in camera hearing where it is in his or her in- 


terest with regard to an alleged sexual offence. 


Prospective adoptive parents refused consent to adopt 


by the Director of Child Welfare are entitled to an in camera 
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appeal before the Adoption Appeal Board, under the Adoption of 


Children Revere 


The Evidence at ae as amended, provides that communications 
between spouses made during the course of marriage or to a 
clergyman in his professional capacity are privileged and need 


not be divulged in court. 


Regulations may be made under the Mental Health oe 
as amended, imposing conditions under which correspondence may 
be opened and examined prior to delivery, and prescribing the 
circumstances in which communications may be withheld in a 
patient's interest. On the other hand, any letter directed to 


the Review Board is not to be obstructed on pain of prosecution. 


Spoken or written words attaching personal honour and 
reputation are actionable where they impute adultery, unchastity 
or "other like immorality" and the plaintiff need not prove 
special damage. This is provided by the Slander Act.° A person 
suffering an attack on his racial, religious, or ethnic honour 
in the media, may proceed directly in the courts under the 


Newfoundland Human Rights Gade.z 


5 S.N. 1972, No. 36 as amended by S.N. 1973 No's. 31°&8§50 
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Article Vs 


Everyone should be free to worship as he so wishes, and 
should only be restricted by law in the sense that such limi- 


tations are necessary to protect the public. 


The Newfoundland Human Rights cdaet allows for relief where 


there is discrimination on the basis of religion or religious 
creed in public accommodation, services or facilities, in em- 


ployment, or in the media. 


With respect to employment practice provisions, an ex- 
emption is provided for an employer which is an exclusively re- 
ligious or fraternal organization that is not operated for private 
profit and in respect of employment of a domestic employed and 
living in a single family home. Any limitation, specification 
or preference based on a bona fide occupational qualification is 


not considered discrimination within the meaning of the Code. 


No trade union shall exclude any person from full member- 
ship or expel or suspend or otherwise discriminate against any 
of its members or discriminate against any person in regard to 
his employment by any employer because of religion or religious 


er Gea 
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Also no person, directly or indirectly, alone or with 
another by himself or by the interposition of another, shall: 

(a) deny to any person or class of persons occupancy of 
any commercial unit or any self-contained dwelling unit, 
or 

(b) discriminate against any person or class of persons 
with respect to any term or condition of occupancy of 
any commercial unit or any self-contained dwelling unit 


by reason of their religion or religious creed. 


Also no person shall publish or display or cause to be published 
or displayed on lands or premises or in a newspaper, through 
radio or television or any medium, any notice, sign, symbol, 
emblem or other representation indicating discrimination or 
intention to discriminate against any person or class of 


; ay Pee 5 
persons because of their religion or religious creed. 


Tne School Act? states that no School ‘Board shall'refuse 
admission to any school under its control to any child solely on 
the ground that the child is of a religious faith which is not 
the denomination or one of the denominations of the school if 
there is no school of his own religious persuasion reasonably 


available to him. 
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Also a person who objects to swearing on oath on the 
basis of religion or lack of it may solemnly affirm before 
any court or tribunal or when taking oath of government 
office under The Oaths ee and The Oaths of Office Rees 


respectively. 


Article, wg 


The House of Assembly act? provides that members of the 


House of Assembly, which is the legislative body of the 
Province, cannot be held Jiable to any civil action or pro- 
secution, arrest, imprisonment or damages, by reason of any 
matter or thing brought by them by petition, bill, resolution, 


motion, or otherwise or said by them, before the House. 


Under the Censoring of Moving Pictures Act? provision 


is made for the appointment of a Board Censors who may 
prohibit the showing of any pictures or films which they con- 
sider injurious to the morals of the public or against the 
public welfare or offensive to the public. No Board has ever 


been appointed under the Act. 
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The right to freedom of political opinion is protected 
by The Newfoundland Human Rights Code? by prohibiting dis- 
crimination on that basis in public accommodation, services 
and facilities, in employment and in the communications media. 
The Code also provides that no person shall publish, display or 
broadcast any notice, sign or representation indicating dis- 
crimination or an intention to discriminate against any person 
or class of persons for any purpose because of race, religion, 
religious creed, sex, marital status, political opinion, colour 


or ethnic, national, -Or-social- origins 


Articire ZO 


The Newfoundland Human Rights Code? provides that no 


person shall publish, display or broadcast or cause or permit 
to be published, displayed or broadcasted any notice or re- 
presentation indicating discrimination or an intention to dis- 
criminate against any person or any class of persons for any 
purpose because of race, religion, religious creed, sex, mari- 
tal status = political Opinion, colour or ethnic, national or 


social origin. 


3 'ROS NN. 1970, c. 262 as amended by S.N. 1974, No. 34; 
SON Oe NO. Slee oy yo LA. 

YP ReS.N. L970, c. 262 as amended ‘by S.N. 1974, No. 34; 
Se eel OE Jat 1: Cis Fo I oy ame gl 


-320- 
Article 21 


The Public Processions Ret empowers the Lieutenant- 
Governor to issue a proclamation prohibiting any public pro- 
cession .whichyiseitkety to.result inva breach or ihe peace. 
Anyone who participates in a prohibited procession is liable 
to a penalty not exceeding fifty dollars, or imprisonment for 


a period not exceeding ten days. 


Under The Communicable Diseases ACE the Minister of 
Health may prohibit any public gathering where necessary to 


prevent the spread of communicable disease. 
Article 22 


Under the Labour Relations Act, Rog eer employee, 
with the exception of those in managerial capacities, is given 
the right to be a member of a trade union and to participate 
in its activities. Every employer i panteoes right to be a 
member of an employer's association and to participate in its 
activities. Employers are prohibited from interfering with 
the selection, formation or administration of a trade union or 


from discriminating against any person in regard to employment 
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because that person is a member of a trade union. Employers 
are also prohibited from using intimidation, threat of dis- 
missal or any kind of threat, or the imposition of a pecuniary 
or other penalty or any other means to compel a person to 
refrain from becoming or to cease to become a member, officer 
or representative of a trade union. No person, whether or not 
he is an employer, is permitted to seek by intimidation or 
coercion to compel an employee to become or refrain from be- 
coming or cease to be a member of a trade union. However, 


membership in a trade union may be made a condition of employment. 


Every trade union acting as a bargaining agent is required 
to make membership in that union available to all employees in 
the unit the union represents. The union may prescribe certain 
qualifications for membership provided they are reasonable and 
non-discriminatory. Where it is determined that an employee 
has been unfairly denied admission to or expelled from a trade 
union the Labour Relations Board may order him admitted to or 


hernstated an thesunion. 


The Fishing Industry (Collective Bargaining) Act, 1971° 


provides that every fisherman has the right to be a member of 
a collective bargaining association and that every purchaser 
of fish for processing has the right to be a member of an 


Operator's organization and to participate in the activities 


2. S.N. 1971, No. 53 as amended by S.N. 1973, No's 34, “Lov; 
ean. £or>, No. 767°5.N. 1977 C. 64. 
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thereof. The Act has provisions similar to the above pro- 
visions of The Labour Relations Act, 1977. 

The Public Service (Collective Bargaining) Act, 19737 
gives employees of the Province and of Provincial Crown cor- 
porations and agencies similar rights. Teachers may associate 


pursuant to the terms of the Newfoundland Teacher (Collective 


Bargaining) Act, 19737. 


The formation of certain other types of associations 
is regulated through statutes establishing registration and 


incorporation systems, 


For example, any nine or more persons desirous of being 
formed into an agricultural society may make application in 
writing to the Minister of Forestry and Agriculture for re- 
gistration. A society thus formed may also be wound up by 
order of the Matsa Similarly, any five persons of full 
legal capacity residing in the Province may make application 


. : : 6 
for registration as a cooperative society. The Companies 
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Act provides for the incorporation and registration of 


companies to carry on business in the Province. 
Article 23 


Under The Family Courts Aetet Ties sthel dutyeotrevery 
Judge of the Family Court, which has jurisdiction inials 
cases involving offences relating to family life, to strive 
for the protection of children and for good relations between 
consorts. In this regard it is the duty of every judge to 
advise all persons who seek his good offices for the rehabi- 
litation of juvenile delinquents, and for the protection of 
children who are particularly exposed to moreal and physical 
dangers on account of their surroundings or other special 
circumstances, and who in general collaborate in the improve- 
ment of the lot of unhappy and neglected children. Every 
judge is also required to act as moderator, when so requested, 
in any dispute between consorts or between parents and 


children. 


The Solemnization of Marriage Act, 1974° provides:-that 


persons may be married by religious or civil authorities pro- 


7. R.S.N. 1970, C. 54, as amended by S.N. 1971, No. 16% 
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vided certain formalities are complied with and the persons 
meet certain basic requirements. Generally the solemnization 
of marriage requires the issuance of a licence which requires 
the payment of a small fee and the filing of an affidavit 
setting out certain basic information concerning the parties 
to the intended marriage. Except in cases involving pregnancy 
no marriage under the age of sixteen years is permitted. 
Generally where either party to an intended marriage is under 
the age of nineteen years parental consent is required but 


an order dispensing with such consent may be obtained. 


The Maintenance Rict? provides for the maintenance of 
parents, spouses and children. Every son and daughter of 
sufficient means is liable for the support of his or her 
dependent parent and every parent is liable for the support 
of his or her child. Unless other suitable provisions have 
been made by mutual agreement or proceedings are barred by 
reason of adultery, one spouse is liable for the maintenance 
of the other. A dependent parent, a child or a deserted 
Spouse may, by complaint, initiate an action for an order of 
maintenance and in the case of a husband or wife, for an 


order requiring the other spouse to stay away and/or to stop 


3. R.S.N.. 1970, C. 223; As amendéd by S.N.: 1973), No." 119% 
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dissipating property. The Act provides for equality of rights 


and responsibilities of spouses to the marriage. 
Article 24 


The Child Welfare Act, 19722 provides for the appoint- 
ment of officials charged with the duty of protecting the 
welfare of children. Once it is determined that a child has 
been neglected or is mentally defective, persons authorized 
by the Act may intervene to make such provisions for custody 
and maintenance as are in the best interests of the child 


including providing any necessary medical attention. 


In addition the Act prohibits persons from employing 
children in situations detrimental or likely to be detrimental 
to their health and development. Every person having informa- 
tion of the abandonment, desertion, physical ill-treatment or 
need for protection of a child is required to report the in- 
formation to the appropriate authorities. In any proceedings 
brought under the Act the welfare of the child must be the 


first and paramount consideration. 


Under provisions of the Registration (Vital Statistics) 


Aet? any birth which takes place in) the province. must be re- 
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ported to the proper authorities within forty-eight hours for 


purposes of registration. 
Article 25 


The House of Assembly Acts provides for division of 
the Province into electoral districts and for the election 
from those’ districts of representatives to the House of 
Assembly, which is the legislative body of the Province. 
Members, who are elected for a maximum-term of five years, 
cannot be held liable to any civil action or prosecution, 
arrest, imprisonment or damages, by reason of any matter or 
thing brought by them by petition, bill, resolution, motion, 


or otherwise or said by them, before the House of Assembly. 


The procedure for voting in provincial elections is 
prescribed by The Election Reto: Subject to some limited 
exceptions every man and woman ordinarily resident in the 
electoral district is qualified to vote in an election 
provided he or she is eighteen years of age or older and is 
a Canadian citizen or other British subject. Special provisions 
are made to facilitate the right to vote for students, temporary 


workers, patients in a sanatorium or home for the aged, blind 
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persons, and those unable to read or who are otherwise physi- 
cally disabled. Employees are permitted three consecutive 
hours to vote without any loss of income or other form of 


penalty. 


Under The Elections Act a voter in casting his ballot 
is screened from observation so as to be able to mark his 
ballot without interference or interruption. The Act pro- 
hibits interference with secrecy through attempts to obtain 
or communicate information concerning the ballot, or intimi- 
dation by arms or public address systems. Alcohol, bribery, 
duress, fraud or connivance which impedes the free exercise 
of the franchise are deemed to be corrupt practices and offences 


under the Act. 


Subject to some limited exceptions every person age 18 
years or older and who is a Canadian citizen or other British 
subject and ordinarily resident in the Province is qualified 
to be nominated as a candidate by two or more voters in the 


electoral: districts 


The Community Councils oes provides for the organization 


of communities with the formation of community councils vat the 


3. S.N. 1972, No. 31, as amended by S.N. 1972 PeNGe5 1 ty 
Sen. 69.9 74y i Note 44 7u Ss Neved lOdSaqNo. 12¢4S.N. 29075-76,eNo. 32. 
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request of residents of an area and for the election of coun- 
Cillors by those residents. With certain limited exceptions 
all residents who are British subjects aged 18 years or older 


are qualified voters and candidates for councillors. 


The Local Government ners contains similar provisions 
for the establishment and administration of municipalities 
with The Local Government (Elections) Act? providing the pro- 


cedure for? thetelectionVvot. council] tors? “withecertarnvlamited 


exceptions all residents who are British subjects aged 18 years 


or older are qualified voters and qualified to be nominated as 


a candidate for councillor. 


Access to the public service is governed by the provisions 


of The Civil Service Rete and The Newfoundland Public Service 


Commission Nee With limited exceptions, all appointments and 


promotions to positions within the public service are made on 
the recommendation of a Commission consisting of three members 
appointed by the Lieutenant-Governor in Council. All appoint- 
ments to positions in the public service are made from within 


the public service except where it would not be in the public 


Al 7S.N. L072) No. SB27eastMamendedtbyiSan: More SNoviemaera00s 


SoaN. 1974, No. 563 5.N.. 1975, No. (543 SAN. 1975-76; oNO.e 


a. ROS.N. 1970,°C. (217, as vamended! by S Nau oy, 0NGO Sela. 


1973, NO. 66; S.N. 19745. NOLO 5730S Ne Lo) 5) Ge NO ees tomo ens 


1.97.73 LC:863. 


S AlN kes 


6s «RsSiN.~ 1970, “C. —41> asamended+ by? SeN.P 4 9727). Nowe vilsge@sS.N. 1974, 


Nor! s> 58, -S37/s5 S INi« OWS NO. ace. 
Ts SAN. 27 se No. 116. 
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interest. Merit which is the basis of promotion, is to be 
determined by competitive written examination or other personal 
selection process. It is the Commission's duty to advertise 
and effectively disseminate information concerning vacancies. 
It is an offence to attempt to influence the Commission con- 


cerning an appointment or promotion. 


The Civil Service Act discriminates between male and 
female civil servants in providing that a female civil servant 
must retire on marriage. However, this is not enforced. Men 
and women are treated equally under The Public Service (Pensions ) 


hee” 
Article 26 


The Newfoundland Human Rights code! prohibits discrimination 


on the basis of race, religion, religious creed, sex, marital 
status, political opinion, colour or ethnic, national or social 
origin in public accommodation, services or facilities, in 
employment or in the communications media. Where a person claims 
to be aggrieved by any of the above forms of discrimination, he 


may make a complaint to the Director of Human Rights who inquires 


8, R.S.N. 1970, C. 319 as amended by S.N. 1072, 28NoEW22;7262N% 1974, 
Noe sie so. Ne) 19777 Coe ol. 

1. R.S.N. 1970 c. 262 as amended by 5.N., 1973 No. 34, (Schedule 
By S.No) L974 No. 114. 


65.0. 


into the matter and endeavours to effect a settlement. If 

a settlement cannot be achieved, a Commission may be appointed 
to investigate and make recommendation which, when incorporated 
into a ministerial order, may result in prosecution or an 
injunction. Alternatively, an aggrieved person may, with the 
consent of the Minister of Justice, initiate legal proceedings 


before a court of summary jurisdiction. 


While the Crown and its agents are bound by the Code, the 
Code is not to be construed as restricting or otherwise altering 


the force and effect of any provisions of other legislation. 


With respect to employment practice provisions, an exemption 
is provided for an employer which is an exclusively religious or 
fraternal organization that is not operated for private profit 
and in respect of employment of a domestic employed and living 
in a single family home. Any limitation, specification or pre- 
ference based. on a bona. fide, occupational. qualification, is.not 
considered discrimination within the meaning of the Code. A 
female employee employed in the same establishment as a male 
and who is performing, under the said or similar working con- 
ditions, the same or similar work on jobs requiring the same 
Or similar skill, effort and responsibility is entitled to 
receive wages, Opportunities for training and advancement, and 
pension rights and insurance benefits equal to those applicable 


to the male. 
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Discrimination on the basis of age, between the ages of 
nineteen and sixty-five, by employers, agencies or trade unions 
is prohibited except for termination pursuant to the terms and 
conditions of any bona fide retirement or pension plan, by the 
operation of any plan which has the effect a minimum service 
requirement as by the operation of the terms of any bona fide 


group or employee insurance plan. 
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6. NOVA SCOTIA 


Introduction 
This chapter deals with the implementation 


of tne, Covenant. in. the Province, of Nova. Scotlas 


Article 2 

Infringements on civil*and political rights 
may be dealt with by common law remedies. The Human 
Rights Act, State. N.S) 1069) -collwalsovappliess That 
Act prohibits discrimination based on race, religion, 
creed, (colour vor -ethnicvorinational “origin*o£ “the *indi= 
vidualsor™classvof individuals, 8)The provision ‘of “the Act 
which declares this prohibition in a number Of areas is 
Section 3,;"which readsPas'viollows: 


"Every individual and every class of indivi- 
duals has the right (a) to obtain admission 

to and enjoyment of accommodations, services 
and facilities customarily provided to members 
of vthepubliest(b): totacquire and “hord any 
interest in property ;. (c) to opportuni cies 
available for employment; and (d) to full 
membership privileges in any employees' organi- 
zation, employers' organization, professional 
association or business or trade associations, 
regardless of the racey religion, ‘creed; 
colour or, ethnic or nationalorigin» of etne 
individualorn’class Yof individuals 


The Act was amended in 1972 to extend similar 
protection on the basis of sex. Section 11A reads as 
follows: 

"(1) No person shall deny to, or discriminate 

against, an individual or class of individuals, 

because of the sex of the individual or class 


of individuals, in providing) or refusing to 
provide any of the following: 


#350" 


(a) accommodation, services and faci- 
lities customarily provided to members 
of the public; 


(b) occupancy, or any term or condi- 
tion of occupancy, of any commercial 
unit or self-contained dwelling unit; 


(c) transfer of any property or 
interest- in property; 

(d) employment, conditions of employ- 
ment or continuing employment, or the 
use of application forms or advertising 
for employment, unless there is a bona 
fide occupational qualification based 
on sex. 


(2) No person or agency included in, Sub- 

section (2) of Section 8, or SectioOn- 9.,> 10: ox 

11 shall discriminate against an individual 

or class of individuals because of the sex 

of the individual or class of individuals or 

on account of marital status. 1972, C165, 

Sere OF et ce oy Se hoe 

The Act also establishes a procedure whereby 
individuals who believe their rights under the Act have been 
violated can seek redress. The Human Rights Commission 
of Nova Scotia is empowered to receive complaints with 


_ 


regard to alleged violations of the Human Rights Act. If 
the Commission is unable to settle the dispute satisfactorily, 
the Minister responsible for the Act may appoint a Board 

of Inquiry. *Unaer Section 26(A) of the Act, the Board may 
"order any party who has contravened this Act to do any 

act or thing that constitutes full compliance with the 

Act and to rectify any injury caused to any person or 

class of persons or to make compensation therefor". 


Any person who does anything prohibited by the ACL Or 
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refuses to comply with any order made under the Act is 
guilty of an offence and liable on summary conviction to 
the imposition of a fine (Section 29). 

There has been an Ombudsman in Nova Scotia 
Since 1971. The Ombudsman reviews complaints made by 
residents of the province against a government department 
Or agency. 

The province can be sued for wrongful act of 


Les servants. The Proceedings Against The Crown Act, 
Rew Neo L967 4 Cy SOB 


Article 3 

Equality of rights between men and women in 
the areas covered by the Act are ensured by the Human 
Rights Act, Stats. N.S. 1969, c.ll as amended. As noted 
above, the Act prohibits discrimination based on sex. 
Also, various pieces of legislation which did discriminate 


between men and women have been, or are being, amended 
OF replaced ..5ce bil eNO. 9S. An Act to Amend the Statute 


Law Respecting Women". Also, the "Married Women's Deeds 


Actl, R.S.N-S.51967, 4.6. 1/5 4.and thes.Married «womans 

Prope rtywAct"  ~N.S.b.o-uLI967,%C.L 6 whichwalilow snarried 
women to hold real and personal property. Also Statute 
Law Amendment.Act, Stats. NsS.219/7, cwalS.. The iletter 

Act amends a number of Nova Scotia statutes by eliminating 
adverse and unnecessary references to sex and ensuring 


equality of the sexes in the language of the statutes. 
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The Labour Standards Code of Nova Scotia, 
1972, c.10,..is also, relevant.to the implementation of 
this article of the Covenant. The Act requires equal 
pay for men and women according to Section 55 which 
reads, in part, as follows: 


"An employer and any person acting on has 
behalf shall not pay a female employee at 

a rate of wages less than the rate of wages 
paid to a male employee employed by him for 
the same work performed in the same esta-— 
blishment, the performance of which requires 
equal skill, effort and responsibility, and 
which is performed under similar working 
conditions." 


Article 4 
In Nova Scotia there is an Emergency Measures 


Acts ReS.N.s. L9G?T, C.8/. Under this legislation, the 


Governor in Council may make orders and regulations to 
ensure the continuity of the Government of the Province 
of Nova Scotia. 

The relevant provision of the Emergency 
Measures Act is Section 10, which reads as follows: 


"When the Governor in Council has declared 
that a state of emergency exists, the 
Minister, for the purpose of civil defence 
and during the continuance of the said 
emergency may, in the area in “which the emer- 
gency exists, do such acts and take such 
proceedings as are deemed necessary for 
carrying out the purposes of this Act, and 

as he considers proper to put into effect 

any plans for civil defence." 


There is no qualification or limitation to this power and 


the Act does not contain any provision for non-derogation 
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from observances of specific rights. 
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Laws regarding health services indirectly contribute 
to the implementation of this article. The Health Services and 
Insurance Act, Stats. N.S. 1973, provides for provincial payment 


of most medical bills. The Nova Scotia Hospital Act is also 


pertinent. 


Artichkeis7 


Common law remedies: torts of assault and battery. 
Also remedies under the Police Services Act, Stats. N.S. LOGOF 
c.17. Specitically, Section 10 of this Act provides that 
"any person who has a complaint against a BEOVInC ali. 
constable may notify the Nova Scotia Police Commission by 
signing a complaint in writing and the Commission shall require 
the provincial civil constable to appear before the Commission 
and answer the complaint". The Act contains a similar provision 
with respect to municipal civil constables. See also information 


related to penal institutions under Article 10. 


There is no specific legislation dealing with medical 
or scientific experimentation. However, consent is required 
before anyone is subject to any medical treatment: consent 


could, therefore, also be required for medical experimentation. 
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Articie 8 


Court and Penal Institutions Act, R.S.N.S. 1967, 
c. 67. If there is a Court Order imposing labour, then an 
inmate can be forced to do hard labour. Under Section 13: ‘of 
this Act, the sheriff in the municipality concerned may “from 
time to time direct or authorize the employment upon any work 
or duty beyond or in the limits of any janie of any prisoner 
who is sentenced to be imprisoned with hard labour in one jaa Ls 
The Act also provides that "no such prisoner shall be so 
employed except under the care and supervision of officers 
appointed to that duty". 

With respect to labour generally, see the Labour 


Standards Act, Stats. N.S. 1972, c. LO, 


Under S. 94 of the Lands and Forest Act, persons 


living in the area of a fire can be ordered to fight the fire. 


Article 9 


The Liberty of the Subject Act, RoS.NeSionkle 67; 


c. 164. This is the Provincial Habeas Corpus legislation. 
The Nova Scotia Summary Proceedings Act, 

Crate Nee. 0072 29c. sho, sadopis the Criminal Code of 

Canada legislation as it applies to summary conviction 

offences. This Act, inter alia, provides in Article 7 

that no court is "bound by law to impose imprisonment upon 

a person convicted of an offence as a penalty or punishment 


for the offence". This principle applies even in 


cases where the only penalty or punishment prescribed by 
the law for a particular offence is imprisonment. For a 
more detailed discussion of the Criminal Code provisions 
which have been applied to summary conviction proceedings 
in Nova Scotia under this Act, reference should be made 


to the discussion of the relevant Criminal Code provisions 


Lmrtnercederal, portionsvof this: report. 


Article 10 

Court and Penal Institutions Act, R.S.N.S. 1967, 
c.67. This allows for making of regulations dealing with 
prisoners. The regulations are made by the municipality 
but have to be approved by the province. The regulations 
are being revised. Under Section 39 of the Act, the regu- 
lations relate to the following areas: (a) the maintenance 


of prisoners in regard to diet, clothing, bedding and 


other necessaries; (b) the employment of prisoners; (c) 
medical attendance; (d) religious instruction and chap- 
laincy service; (e) the conduct of prisoners and the 


restraint and punishment to which they may be subjected; 

(£) generally, the treatment and custody of prisoners, the 
interior economy and management of penal institutions and 
all such matters connected therewith as are considered 


expedient. 


Artiele 11 
One cannot go to jail because of inability to 


pay a contractual obligation. One can go to jail, however, 


ai 


for fraud in relation to the debt, or pursuant to contempt 
of Court for refusing to pay as ordered by a Court without 
just cause. See the Collection Act, R.S.N.S. 1967, c. 39 
and the Indigent Debtor's Act, R.S.N.S. 1967, Cok 3 Gin 

Under Article 14 of the Indigent Debtor's Act, 
imprisonment for fraud can follow from a number of situa- 
tions, including fraudulent contracts, credit obtained 
under false pretenses and contracting a debt without any 
reasonable expectation of being able to pay. The same 
set of circumstances are listed in Article 27 of the 
Collection Act. The Act itself contains a general pro- 
hibition against imprisonment for debt in Article 3 as 
follows: 

"Subject to this Act, no person shall be 

arrested or imprisoned for default in payment 

of any judgment ordering or judging the 

payment of money." 


In general, the Act deals with proceedings by which a 


judgment creditor may enforce unsatisfied judgments. 


Arvecrvcie v2 
There is no provincial legislation guaranteeing 
freedom of movement. There is a recognized law by custom 
that you can move about freely. Anyone interfering 
with that right without lawful cause could be sued in the 
civilcourts and also prosecuted under the Criminal Code. 
Freedom of movement can be restricted in cases 


of emergency, such as forest fires. 
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Article 14 

Except where a statute specifically states 
otherwise, all prosecutions of violations of provincial 
legislation are made pursuant to the Summary Proceedings 
Act. The Summary Proceedings Act adopts the summary 
conviction provisions of the Canada Criminal Code, which 
was discussed in the Federal section of this report. 

Also, the Liberty of the Subject Act applies. 
This is basically a certification of the law of Habeas 
Corpus. 

The Province of Nova Scotia has adopted the 
Family Court Act which established a Family Court system 


in ‘the province. The Act defines a Family Court as. “a 
juvenile court within the meaning of the Juvenile Delin- 
quents' Act (Canada) and Part VIII of the Child Welfare 
Act. (Section “1 (5))). 

The Act provides that "the Governor in Council 
may by order confer on a Family Court exclusive original 
jurisdiction or concurrent or general jurisdiction over 
any or all charges, offences and matters arising" from 
a number of laws related to children or juvenile persons. 
(SECE LONI )ee 

The Act provides that "The judge shall as 
far as possible guard against any publicity in proceedings 


insaskanplyacourt.” (Section 5 (2))). Wit also. provides 


that "The place in which proceedings in a Family Court take 


=341-= 


place shall not be deemed to be a public court..." 


(Seceron 5 "Sy) 


Article oS 

Legislation can be made to be retroactive 
if it is expressly stated ‘toi be retroactive.» There are, 
however, in relation to penal legislation, strong common 
law principles disallowing the penal legislation to be 


retroactive. 


Article 16 

There is a common law right to personality 
which is recognized in Nova Scotia. There is no provin- 
cial legislation which could adversely affect the enjoy- 
ment of this right, except laws with respect to mental 
institutions. 


With respect to mental institutions, see 


Nova Scotia Hospital Act, R.S.N.S. 1967, c.210; and, 
also, Municipal Mental Hospitals Act, Reo. Neos L964 


e.202. Under the latter Act, a person may be committed 
to a municipal mental hospital on the certificates of 

two duly qualified medical practitioners, each of whom 
has examined the person (Section 11). The Act goes 

on to say that the person committed according to this 
procedure will be discharged on the anniversary date 

of his admission unless his detention is renewed pursuant 
to a determination by a duly qualified medical practi- 


tioner. In addition, the Act provides for the discharge 
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of a patient upon the application of a relative or 


friend of the patient. The relevant provision is Sec- 
tion 24 (1), which reads as follows: 
"A patient or a relative orn asiviendsot 
the patient or other interested party 
may, on five clear days' notice in 
writing to the superintendent of the 
hospital and to the inspector, apply to 
ai udge: ‘of sthe, county; court fio ehe;idi sre 
charge of the patient on the ground 
that he is not mentally disordered to a 
degree requiring his detention." 


Similar provisions are to be found in the Nova Scotia 


HosprtalsAct. 


Article ey? 

Various provisions of provincial legislation 
deal with the right to privacy. 

The: Defamation ACt; -ReoeN. oc 106], C.U 2, 
gives a person the right to sue someone for making 
false statements. This Act incorporates into Nova 
Scotia statute law the common law actions of libel and 
slander. 

The Freedom of Information Act, Stats. N.S. 
1977, ¢.10, allows a person the right@to get, certain 
information from government agencies. In particular, 
Article 3 of the Act permits access to information 
respecting, among other things, "personal information 
contained in files (i.e. government departmental files) 
pertaining to the person making the request". Section 


4 of the Act contains a number of qualifications which 
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govern the release of such information. For example, 
a person would not be permitted access to information 
which "might reveal personal information concerning 
another person". The Act also regulates the use which 
government departments can make of personal information. 
It provides for procedures in Section 6 for correction 
and amendment of incorrect information and restrictions 
on what use can be made of the information in question. 
The same article also prohibits a government department 
from making personal information available to another 
government department without the consent of the person 
involved. 

The Consumer Reporting Act, Stats. N.S. 1973, 
c.4, gives a consumer the right to see the file that 
consumer reporting agencies have on him. The Act also 
sets down certain requirements to ensure that information 
kept by consumer reporting agencies is accurate (Section 
10) .8.4n, additionsethe Snfoxrmation! cannotsbeiprocured 
or included in a report without the consent of the indi- 
vidual concerned. Finally, the Act contains extensive 
procedural provisions for enforcement and prosecution 


of persons who violate its provisions. 


Article 18 
The Nova Scotia Human Rights Act affirms, 
in its preamble, the principle that every person is free 


and equal in dignity and rights without regard to, 
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among other things, religion and/or religious creed, and, 
undexs section, 2,e4 teprohi bits: diseriminata onkong that 
basis in all areas of activity covered by the Act. 
Section. 74. of» the Education»Act directs that» teachers 
instileChristianityrin. theachi ldren:jetThisedirection 
is included amongst the duties of teachers listed in 
Article 74 and reads as follows: 

"Encourage the pupils by precept and 

example a respect for religion and the 

prineiplespo faChrictien, mor ad ityy stor 

truth, tustice, love of country, humanity; 

industry, temperance and all other 

VLECUes 4 
Article 19 

Freedom of expression is recognized by 
common law and custom. With respect to members of the 
legislature, their freedom of expression is specifically 
guaranteed by the House of Assembly Act, R.S.N.S. 1967, 
Creb2Sce 

There is a Theatres and Amusement Act, R.S.N.S. 
1967, c.304, which creates a Board. One of the functions 
of the Board is to censor. This function is described 
in rather general terms and must be understood in the 
context of the powers of the Board to regulate, license 
or prohibit any performance or performances in a theatre 
or theatres. The Act itself does not lay down conditions 
in accordance with which this power is to be exercised. 


The Defamation Act,, RaS<N.Ss) 19677eCars, 


referred to above, is relevant in that it regulates 
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abuse of freedom of expression. 

Sub-section 12(1) of the Human Rights Act 
prohibits discrimination by advertisement (see quota- 
tion of that sub-section below under Article 20). Sub- 
section 12(2) of the Act provides, however, that: 


"Nothing in. this Section shall be deemed 
to interfere with the free expression of 
opinion upon any subject in speech or in 
Wit t3aNG.. 4 


ALEC Le. 2 


The Nova Scotia Human Rights Act, Stats. 
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"No person shall publish, display or 
broadcast, or permit to be published, 
displayed or broadcast, on lands or 
premises, Or a newspaper or through a 
radio or television broadcasting station 
or by means of any other medium, any no- 
tice, sign, symbol, implement or other 
representation indicating discrimination 
against any person or class of persons for 
any purpose... (Section 12(1)\).. 


Also relevant to the implementation of this article is 
Section 8 (3) of the Human Rights Act, which states 
iia: 


"No person shall use or circulate any form 

of application for employment or publish 

any advertisement in connection with employ- 
ment or prospective employment or make any 
inquiry in connection with employment that 
directly or indirectly expresses any limi- 
tation, specification or preference or in- 
vVites information as to race, religion, creed, 
coloursorsethnicodoranationaliorigins 


Arerc be! 21 


There is no provincial legislation dealing 
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with the right of peaceful assembly. Restrictions 


on assembly may be imposed for safety reasons. 


Article? 22 

In Nova Scotia, labour legislation is dealt 
with under the following legislation: Labour Standards 
Code, Stats. N.S. 1972, c.10, the Trade Union Act, Stats. 
Nose 49727, (“SSL Wi Ei respect cor speci ric reLerence, to 
freedom of association as it relates to forming trade 
unions, Article 4l2“of *the Trade Wnion Act gis relevant 
and reads as follows: 

"Every employee has the right to be a member 

of a_trade union and to. participate in its 

aCtrVIties. 


There are, in addition, provisions which prohibit the 


interference of employers in the formation or administra- 


tion of trade unions. The Act contains an extensive 
section on enforcement and penalties for contravention 
Of Gits Provisions. 

There is specific legislation dealing with 
teachers, The Teachers Collective Bargaining Act, Stats. 
N.S. 1974, c.32, The Teachers Pension Act, R.S.N.S., 


1967, .c220dgeThe Educations Acty. R2StNeS.gGa 967 , .c.81. 


Articaes 23 


The provincial legislation dealing with 


marriage legislation is the Solemnization of Marriage 
BOCs Bao <Ns Owl gk Gi) pC aco 


Parties to an intended marriage should obtain 
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a license to that effect. (Section 14 (1)). Persons 

under twenty-one years must have received consent in writing 
before being given the license. (Section P4°(2)-and- —79™ 

The minimum age required for marriage is 16, with exception for 


women expecting a baby. (Section 18). 


Article 24 


There is a Provincial Vital Statistics Act, 
R.S.N.S. 1967, c. 330, which requires the registration of 
the birth of every child born in the province. Notice of 
a birth or stillbirth has to be delivered or mailed to the 
Registrar within twenty-four hours by every person assisting. 
(Section 2). The mother of the child must complete and 
deliver or mail a statement respecting the birth to the 
Registrar within thirty days after the birth of the child. 
(Section 3(2)). "Upon receipt by the Registrar of a statement... 
within one year of the date of birth, the Registrar, if he is 
satisfied of the truth and sufficiency thereof, shall register 
the birth". (Section 3(11)). The Act makes provision for 


delayed registration. (Section 4). 


There is a Children of Unmarried Parents Act, 
R.S-N.S. 1967, ‘ceazpeaccnildren « Maintenance “Act, Ros oNieo . 
1967, c.33, a Children's Services Act, Stats. WS - 10H 6, 


c.8 and a Family Court Act, ReSSNSS 6 pac. 98.,.a, Day 
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Elections at the provincial level are dealt 
with tinder the Elections Act, KR.S.N.5. Se9Or7 eC rGo, wana 
thea Controverteda® Elections Act, 2 ovNeo wet lOve Cs oo 


and” by uuhe Nomse oT sAsseimind Ve ACt Reo Neck LO Le Cece 


Elections at the municipal level are dealt 
with under the Municipal FranchiserAct,)R.S.N.S.. 1967, 
Colo ang. thes Mont Gipal Act, RS NS 2 1916 7 Cutl9 2.6 


Purstant to Sections 25 Gr che Blections, Act, 


Nova Scotians have the right to vote in provincial elec- 
tions, subject to age, citizenship and residency require- 
ments. Similarly, all residents are entitled to run for 
office, subject to certain disgqualifications relating to 
citizenship and holding of other offices. 

Nova Scotia legislation also provides for 
periodic elections at the provincial (House of Assembly 
Act, R-S.N.8. 1967, c.128, .s.14), level ang the municipal 
level, (Towns Act, R2S-N.c-.- 196/,.42.30977.3.29).. The 
Elections Act ensures in Sections 169-188 that elections 
are free and genuine. The same statute provides for 
secrecy in voting and for recounting. There is 
also the Controverted Elections Act «4; NoSoR.u(2nd)ie426 
which defines and provides remedies for corrupt provincial 


election practices. 
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The organization of the Public Service is 
set up pursuant to,the Civil ServicecAct? RsSiNvse Lo67; 
c.34, the Civil Service Joint Council Act, R.S.N.S. GH 
c.35, the Public Service Act, R.S.N.S. 1967, Ce255i5 
Positions in the Nova Scotia Civil Service are open to 
all persons without regard to race, religion, religious 
creed, colour or ethnic or national OrL_gin (Cyt 
Service Act, R.S.N.-S. 1967, c.34, s.52). Veterans and 
residents of the province are given priority. Under 
the same legislation, entry into the civil service is 


obtained by means of competitive examinations. 


Article 26 

Equality before the law means that each indi- 
vidual is treated equally before the law. This Piiticrip le 
is recognized in Nova Scotia although there is no special 
legislation dealing with this principle. The Judicature 
Act, Stats. N.S. 1972, c.2, recognizes all common law and 
equitable rights. Under Article 2 we have outlined the 
provisions of the Human Rights Act, which are also pertinent 


to this article. 


Artactey 27 
The Recreation Act, Stats. N.S. 1973, Ce La, 
is applicable in that it encourages "Cultural programs ... 


beneficial to the people of the province". 


a ad 


The. ONTARIO* 
Article 2 


ONTARIO HUMAN RIGHTS CODE: 


ale Coverage 


The Ontario Human Rights pode provides basic protection 
in this area. The preamble of the Code expressly accepts the 
principles of the Universal Declaration of Human Rights and 
states that: “dite fsapublic! policy ine Ontario. ‘chats every person 
is free and equal in dignity and rights without regard to 
race, creed, colour, sex, marital status, nationality, ances- 
trysor jplacetiof origin.” »Dilscrimination) vs also prohibited 
on the grounds of age (defined as 40 - 65 years of age) in 
employment situations. There is no protection from discrimi- 
nation based on language, political or other opinion, or 
property. The Human Rights Code Review" which reported in 
1977 has recommended that protection be extended to discri- 
mination based on age (defined as 18 years of age and older), 
on deeply-held moral and political belief, family relationship, 
physical handicap, and sexual orientation. These recommenda- 


tions are presently under consideration. 


Discrimination is prohibited in six situations. 


a)*»* Sectionwlwofs thes Codes prohibits) thes publishingsor 


* Report prepared by the Government of Ontario. 
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displaying of any notice, sign, symbol, emblem or other re- 
presentation indicating discrimination or an intention to 
discriminate for any purpose on the prohibited grounds, with 
the proviso that this prohibition shall not be deemed to in- 


terfere with the free expression of opinion on any subject. 


hn) section 2p of, the Code specifies that no person shall 
deny to any person or class of persons accommodation, services 
or facilities available in any place to which the public is 
customarily admitted, or discriminate against any person or 
class in the provision of that accommodation, etc. on any of 
the prohibited grounds. An exemption is made for barring 


access because of sex upon the ground. Of public decency. 


c) Section 3 of the Code specifies that no person shall 
deny to any person or class of persons occupancy of any com- 
mercial unit or any housing accommodation, or discriminate 
against any person OF class with respect to any term or condi- 
tion of occupancy on any of the prohibited grounds. Marital 
status is not intended as a prohibited ground with respect 
to housing. The Human Rights Code Review has recommended that 
marital status as well as the other new grounds of coverage be 
included in this section, and that the protection be extended 
to include the buying, selling, or renting of property. 'Conm= 


mercial unit" and “housing accommodation" are specifically de- 


fined in the Goda.” The section does not apply where accommoda- 


3) A 


tion' in a building is restricted to individuals who are of 
the same sex. 

dad). Section 4 o£ the Code prohibits persons from cdiscri— 
minating in employment practices; e.g. refusal to refer or 
recruit; dismissal or refusal to employ or continue to employ; 
refusal to train, promote or transfer; establishment or en- 
largement of periods of probation; establishment or maintenance 
of an exclusionary classification or category; maintenance of 
separate lines of progression or seniority lists; discrimination 
with regard to any term or condition of employment on any of 
the prohibited grounds. The prohibition extends to any dis- 
criminatory preference shown in the publication, display, etc. 
of words, symbols or other representations, in advertisements, 
employment application forms, written or oral inquiries, and 
the actions of employment agencies. Exemptions exist on all 
the prohibited grounds for exclusively religious, philanthropic, 
educational, fraternal, social, religious and ethnic organiza- 
tions that are not operated for private profit; and for domes= 
tics employed in a single family radi Aspect Exemptions exist 
on the grounds of age, sex and marital status for a bona fide 
occupational qualification and requirement, and bona fide super- 
annuation, pension and insurance plans. 

e) Section 4a of the Code prohibits trade unions and 


self-governing professions from expelling, suspending or 
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otherwise discriminating against any person or member in 
any of the prohibited grounds. The Code Review has recom- 
mended that this provision be extended to employers' orga- 


nizations and occupational associations. 


£) Section 5 of the Code prohibits reprisals against 
any person on the grounds that he or she has complained or 


participated in enforcement of the Act. 


The prohibitions in the Code are binding on the Crown 


in right of Ontario and its agencies. 
2 ahEntorcenent 


The Human Rights Commission, composed of three or more 
members appointed by the Lieutenant Governor, is responsible 
for administration of the Code. Any person who has reason- 
able grounds for believing that the Code has been contravened 
may file a complaint with the commission and the commission 
itself may initiate a complaint. An officer of the commission 
must then inquire into the complaint and endeavour to effect 
a settlement. Where a complaint cannot be settled, the com- 
mission makes a recommendation to the Minister of Labour as to 
whether or not a Board of Inquiry should be appointed and the 
Minister, in his discretion, may appoint a Board consisting of 
one or more persons to hear and decide the complaint. A formal 
hearing is held at which the commission has carriage of the 


complaint, the parties are represented, oral evidence is re- 
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corded, and the findings of fact are based on evidence 


admissible or matters that may be noticed under sections 


I5-and 16 of The Staturory Powers Procedure Act, 1971.° 


The Board then decides whether any party has contravened 
the Act, and. if “Soy “may Order that) party econcovany ractsor 
thing that constitutes full compliance with the Code, and 
to rectify or make compensation for any injury caused. Any 
party to the hearing may appeal the decision of the Board 
to the Ontario Supreme Court on questions of law or fact or 


boeEn. 


Any person who contravenes any provision of the Code 
or any order made thereunder is guilty of an offence and, 
on summary conviction is liable to a fine of $1,000. (if 
an individual) or $5,000. (i faa, corporation; «trade.undon, 
etc.). A prosecution for an offence may be instituted with 
the consent of the Minister of Labour. Where a person has 
been convicted of a contravention, the Minister may apply 
to the Ontario Supreme Court for an injunction against con- 


tinuing the contravention. 


There’ is*no ragnt of *civieaceion ine the! Courts? for 


Gontraventronor "they Code. 
THE OMBUDSMAN ACT, 1975: 


the Ombudsman Act, 8.0. 1975 .e.42, ‘creates the office of 


Ombudsman, and, in section 15, empowers him to investigate 
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any decision or recommendation made or any act done or 
omitted in the course of the administration of a govern- 
mental organization and affecting any person or body of 
persons in his or its personal capacity. The Ombudsman 
may launch an investigation on the basis of a complaint 
made to him or on his own initiative. The Ombudsman's 
powers may be exercised notwithstanding any provision in 
any Act to the effect that any decision, recommendation, 
act or omission is final or that no proceeding or decision 


shall be challenged, reviewed, quashed or called in question. 


Under section 20 the Ombudsman may require any officer, 
employee or member of any governmental organization to fur- 
nish him with information in respect to a matter being in- 
vestigated, and to produce documents or things which in the 
Ombudsman's opinion relate to the matter under investigation. 
The Ombudsman may examine on oath any person who is an officer 
or employee or member of any governmental organization. 
Persons who are bound by specific secrecy provisions and Acts 
cannot be required to supply information in contravention 
of those requirements. The ordinary rules of privilege which 
apply in court are also applicable. As well, under section 
21, where the Attorney General certifies that the giving of 
information could interfere with the detection of offences, 


or might involve the disclosure of the deliberations or 
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proceedings of the executive counsel or of a committee of 
the executive counsel relating to matters of a secret or 
confidential nature and would be injurious to the public 
interest, the Ombudsman shall not require the information. 
Subject to the foregoing, the rule of law which authorizes 
or requires the withholding of any document, or the refusal 
to answer any question, on the ground that the disclosure 
or the answering would be injurious to the public interest, 
does not apply in respect of any investigaet enn by.OL DLO 


ceedings before the Ombudsman, 


After making the investigation, the Ombudsman may find 
that the subject matter of the investigation appears to have 
been contrary to law; was unreasonable, Ung US pHOPOLessl Ve, 
or improperly discriminatory, or was in accordance with a 
rule of law, statutory provision, or practice that is or may 
be unreasonable, etc; was based on a mistake Ob LAW OL. hacer 
was wrong; or was a discretionary power exercised for an 
improper purpose or on irrelevent grounds. In these cases, 
he may decide that the matter should be rectified, cancelled, 
varied, altered, that reasons should be given, or any other 
steps taken. He shall report his opinion and his reasons 
therefor to the appropriate organization and make such re- 
commendations as he sees fit, requesting this organization 


to notify him, within a specified time, of the steps it 


sak lan 


proposes to take to give effect to his recommendations. 

If no action is taken, the Ombudsman may, in his discretion, 
send a copy of the report and recommendations to the Premier 
and thereafter to the Assembly as he thinks fit. The com- 
plainant is to be informed of the result of the investigation 
and, where no adequate and appropriate action is taken within 


a reasonable time, of the recommendation of the Ombudsman. 


CONVEYANCING AND LAW OF PROPERTY ACT 


The Conveyancing and Law of Property eee! S.22 specifies 


that any covenant made after March 24, 1950 that would annex 
to and run with the land restricting the sale, ownership, 
occupation or use of land because of race, creed, colour, 
nationality, ancestry or place of origin of any person is 


VOMC wan GiOLenOmerrect. 
Article 2: Notes 


Epes tO! 19707" ci PSES *as"amended YbyS JO. S19 7P) SVobUI2 f ee L500; 


Sr OSes Oe EL oy cores lo ond soeOs, DOTS) Cod oe 


2 ontario Human Rights Commission Life Together: A Report 
on Human Rights in Ontario, July HS Bo 


Sadde s. 19 (aa) (e) 


Sdocde s.6 


oe hog we auAg 


OS. 1975 hc. 42 


fe Osh 910).6c78 50ne, 22 
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Rrttrorers 


THE FAMILY LAW REFORM ACT, 1978 


The Family Law Reform Act, 19787 (discussed under Article 23) 


acknowledges in the preamble the necessity of recognizing the 
equal position of spouses as individuals within marriage. 

so5 (1) of the Act dectares*that, for “all purposes oO. The Law 
of Ontario, a married man/woman has a legal personality that 
is independent, separate and distinct from that of his/her 
spouse, and s.65(2) declares that a married person has and 
shall be accorded legal capacity for all purposes and in all 
respects as if such person were an unmarried person. For 
greater, clarification, it is expressly set out that the 
purpose of s.65(1)(2) is to make the same law apply, and apply 
equally, to married men and married women and to remove any 
difference therein resulting from any common law rule or 
doctrine. (s.65(4)). Each of the parties.to,a marriage, 

for example, is explicitly accorded a right of action Instore 
against the other as if they were unmarried; and a married 
woman is capable of acting as guardian ad litem or next friend 


as if she were an unmarried woman. 


THE EMPLOYMENT STANDARDS ACT: 


The Employment Standards Act, 1974, S.33 Providesarnac 


no employer or person acting on his behalf shall discriminate 
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between his male and female employees by paying the female at 
a lower rate of pay than the male, or vice versa, for substan- 
tially the same kind of work performed in the same establish- 
ment, the performance of which requires substantially the 
same skill, effort and responsibility and which is performed 
under similar working conditions, except where such payment 
is made pursuant to a seniority system, merit system, system 
that measures earnings by quantity or quality or production, 
or a differential based on any factor other than sex. An 
employer is prohibited from reducing the rate of pay of an 
employee in order to comply with the equal pay requirement. 
This equal pay requirement applies to the Crown, every agency 
thereof, and any board, commission, authority or corporation 
that exercises any functions assigned or delegated to it by 
the Crown.” Where an Employment Standards Officer finds that 
there has been a violation, he may determine the amount of 
monies owing to an employee because of such non-compliance, 


and such amount shall be deemed to be unpaid aesia 


Article 3: Notes 


IBill 59, S.O. 1978 received Royal Assent March 16, 1978 


2 rhe Employment Standards Act, 1974, S.O. Ss. 2 (3) 


OT biG pete dacs) 
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Article 4: 


There is no relevant legislation. The Emergency 
Measures Act, R.S.O. 1970, c.145 which specified powers and 
responsibilities in the event of war, invasion, insurrection 


and natural emergencies has been repealed. US's Os LO vane eres 
ALLELE. 65 


As the death penalty is within federal jurisdiction, 
Ontario has nothing to report in that respect. .-What.follows 
is in response to the specific questions suggested by the 
federal Department of Justice, as part of a broader inter- 


pretation.of «thesrightyto Lite, 


Insured health services are available to all residents 
of Ontario under The Health Services Insurance Act, R.S.O. 
LO?RO 2er200 Vas samended 9S .07"1 974 p Besc0e ve. 8G: "oro. Sho 7 hace 5 2 
The-nemese lor ropecral Care Act, Ris sOe melo LU, nee 20 ee pEOVsdes 
for establishing and licensing homes for the care of persons 
requiring nursing, residential or sheltered care. There is 
no legislation in Ontario which would allow a doctor, in case 
of emergency, to offer medical services without fear of civil 


action: 


Welfare services are administered under The General 


Welfare Assistance Act, R.S.O. 1970, c.192 (as *"amendedsS-0~ 
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TOT eeVol 2.0.50, 6 A005... 1974, 4.96), and The Family 
Benet ts Act, 1P.o.O.0l9/0,eCal O71) (as amended.S.0. 1971, Vol. 
ec. 50, aS she aS. Oe lo) enol Cle eo. Oo ML Oe pene Lol teo «0, 
1974, c.98). Workmen's Compensation is administered under 
The Workmen's Compensation Act, R.S.O. 1970, c.505 (as 
BiIiended.o Oe Oo 7le VOl 2 a, Ol, OO. Bon Oe LOT Ss (Ce Lat (oe. 


OTe Ce. usc On 2915 ,8Ce a eos Oe Lod, aCe A). 


Arti eis. ds 


These principles are promoted by a number of Ontario 


statutory provisions: 


(i)o {fheiMinistrysot Correctional Services Act, S.O., 
1978 (Bill 85) provides in section 4 that the Ministry is 


to supervise the detention and release of inmates, parolees 
and probationers and to create for them a social environment 
in which they may achieve changes in attitude by affording 
training, treatment and services designed to afford an in- 
mate, parolee or probationer the opportunity for successful 
personal and social adjustment in the community. That section 
goes on to state that the objects of the Ministry include 

the provision of programmes and facilities designed to assist 
in the rehabilitation of inmates. Section 17 empowers the 


Minister, if he believes that a correctional institution is 
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insecure~or unfit for the safe custody of inmates, to direct 
that the inmates be transferred to another institution. 
Section 22 permits the Minister to designate inspectors and 

to dismiss any employee of the Ministry who obstructs an 
inspection or withholds, destroys, conceals or refuses to 
furnish any information or thing required by an inspector 

for the purpose Of the anspections “Section 23 permits the 
Minister to appoint a person to make an inguiry into any 
matter to which the Act applies. Recently a three” year srtuay 
was conducted by a County Court Judge into conditions at the 
Don Jail. Section 24 provides that the director or super— 
intendent of an institution must arrange for hospital treat- 
ment at a public hospital for any inmate who requires hospital 
treatment that cannot be supplied at the institution. Hos- 
pitalization in a psychiatric facility must also be arranged 
where it is required. Section 25 permits the establishment 

of rehabilitation programmes under which inmates may work at 
their regular employment, obtain new employment, attend aca- 
demic institutions, or participate in other rehabilitative 
programmes. Under section 26, the Minister may authorize 

an inmate or group of inmates to participate in a work project 
or rehabilitation programme beyond the limits of the correction- 


al institution in which they are confined. Temporary absence 
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from the institution for medical or humanitarian reasons 
or to assist in rehabilitation may be authorized under 


SEGLIONE JBOGECNen ACE, 


ii) The Ombudsman Act (discussed under Article Two) 
Section 17 provides that letters written by inmates of 
provincial correctional institutions or training schools or 
patients in provincial psychiatric facilities addressed to 
the Ombudsman must be immediately forwarded, unopened, to 
him. Section 10 of The Ministry of Correctional Services 
Act exempts from the secrecy requirements imposed on employees, 
communications made by them to the Ombudsman. It is worth 
noting that the Ombudsman recently completed an extensive 
investigation into the conditions at all of the provincial 


correctional institutions. 


ii TM THeAPST CSI AStOORTS .02,.290709ec. 38511 dri sectionaz4 
makes the chief of each police force liable in respect of 
torts committed by members of the police force under his 
direction and control in the performance or purported per- 
formance of their duties. Under section 42 the Ontario 
Police Commission or the Commissioner of the Ontario 
Provincial Police may hold an inquiry into the conduct of 


any member of the Ontario Provincial Police Force or of any 
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employee connected therewith. Section 47 makes the Com- 
missioner* oft the Ontario Provincial” Police frable=1irm respect 
of torts committed by members of the force in performance 

Or purported performance of their duties. ‘Section 56 em- 
powers the Ontario Police Commission to investigate, inquire 
into! andtreport uponisthesaconduct of fJortithet performance jor 
dutiesbytany chief of police; iother (police .officer, constable, 
special constable or by-law enforcement officer, the adminis- 
tration of any police force or the system of policing in a 


municipality. 


Ay)  Unaer ine Mental HealuncAct,y: ReosOe LoT0, (Cc. com 
(as amended by the Mental Health Amendment Act, 1978: Bill 19 
S.28), a person involuntarily detained in a psychiatric facility 
or any person on his behalf may apply to a review board which 
shall conduct such inquiry it considers necessary. The review 
board may hold a hearing; if it does the patient may attend 
unless otherwise directed by the chairman of the board; in 
that instance the patient may have a person appear as his 
representative. Under Section 30, the chairman of the review 
board must prepare a written report of the decision of the 
board and transmit a copy to the applicant. Section 28(3) 
provides an automatic review by the review board after every 


six months and then every twelve months thereafter. 


ay 


v) The Health Disciplines Act, S.O. 1974, c.47 esta- 
blishes in section 57 a complaints committee which must 
consider and investigate complaints made by members of the 
public regarding the conduct or actions of physicians prac- 


ticindein tOn tari co: 


vi) There is no provincial legislation as yet with 


respect to consent to medical or scientific experimentation. 
REELCTe 4S 


Slavery is non-existent in Ontario. 


thetMinwstiry, OL i Cormectlondl services ‘ACU, 1978", does 


not require inmates to perform compulsory labour within the 
meaning of the Covenant. If an inmate, however, wishes to 
reduce his sentence by earning remission pursuant to s.28 

of the Act, he may have to participate in work programs or 


perform other labour within the institution. 


The Fires Extinguishment Rots provides that a municipal 
authority may, by by-law, empower fire guardians, whenever 
the woods or prairies are on fire so as to endanger property, 
to order as many male inhabitants residing in the vicinity 


as may be necessary to assist in extinguishing the fire. 


Article 8: Notes 


15.0. 1978, c.37 


ee ea 1970 hc 173. So. 
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Articile..9: 


There is no general power of arrest in Ontario. Arrest 
is only possible where it has been specified in a particular 
section of a particular Act for particular conduct. According- 
ly, all of the arrest powers available in Ontario have been 


subject to legislative debate. 


i) The Summary Convictions Act, R.S.O. T9707 (C..450 


incorporates by a reference the provisions of the Criminal 
Code of Canada relating to the arrest and release of persons 
who have committed offences. In essence these restrict the 
power of arrest without a warrant to peace officers and per- 
sons who assist peace officers by preventing an escape from 
a lawful arrest. A peace officer may only arrest a person 
without a warrant if he finds him committing an arrestable 
provincial offence or has reasonable and probable grounds to 
believe that a warrant is in force within the territorial 
jurisdiction in which the person is found. Generally, the 
powervof arrest “is resitricted =to uasemadentecs where it is 
needed to establish the identity of the person, secure 
evidence, or prevent the continuation of the offence. In 
lieu of arresting the person the peace officer may issue an 
appearance notice. If an arrest is made the peace officer or 


the officer in charge of the lock-up to which the offender 
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is taken, may release the offender on his promising in 
writing to appear. The officer in charge may require va-re= 
cognizance in an amount not exceeding $500 without deposit 
unless the person resides outside the jurisdiction in which 
case a deposit of more than $500 can be required. If the 
offender is not released or is arrested on a warrant which 
does not provide for release by the Off reer ;-he ‘must be 
taken before a justice within a period of twenty-four hours 
or if a justice is not available within that time period, as 
soon as possible. Where an offender is taken before a justice 
the justice must release the accused from custody, with or 
without conditions, unless the prosecutor shows cause why the 
detention of the accused is justified. Detention Tsay Sta— 
fied only on either of two grounds: one, that detention is 
necessary to assure attendance in court; two, that detention 
is necessary in the public interest or for the protection or 
safety of the public having regard to all the circumstances 
including any substantial likelihood that the accused will, 
if released, commit a criminal offence or an interference 
with the administration of justice. (See sections 449 to 
459 of the Criminal Code.) The Code also provides that it 
is the duty of everyone who arrests a person whether with 

or without warrant, to give notice to that person, where it 


is feasible to do so, of the process or warrant under which 
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he makes the arrest or the reason for the arrest. Failure 
to comply with this provision does not of itself deprive a 
person who executes process or warrant or a person who makes 
an arrest or those who assist them of protection from crimi- 
nal responsibility. (See section 29 of the Criminal Code.) 


A warrant to arrest a person must set out the offence in 


respect of which the accused is charged. (See section 
456(1) (b) of the Criminal Code.) (The Criminal Code also 


provides that where a person is detained in custody for 
thirty days prior to his trial, the person having custody 
ofthim mustiapply tora judge=tosfix-aidate forma vhearing sto 
determine whether or not the accused should be released 


from custody. 


il), ,lhe Habeus COLpUS ACUp ReseOsmls7 0,7) Ces aD O- 


vides for a review of detention unless the imprisonment 
results from a debt, process in any action, or the judgment, 
conviction or order of a court of record. The Habeus Corpus 
Act does not apply where a person is imprisoned under one 
Fraudulent; Debtors Arrest. Act K.o.O. L910, Cotas. 7 A Verso 
arrested under that Act may, however, apply to the court 

or a judge for an order that he be discharged. A decision 
made on this application can be reviewed by the Court of 


Appeal. 
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iii) Under The Mental Health Act, as amended, a person 
who is involuntarily admitted to a psychiatric factitty. 
must be examined within seventy-two hours of that admission 
to determine whether he ought to be released or detained. 
Strict statutory criteria set out the grounds £or.continued 
detention. An involuntary patient may be detained, res- 
trained, observed and examined in a psychiatric facility for 
not more than two weeks under a certificate of involontary 
admission. Thereafter the certificate may be renewed for 
one additional month,then for two additional months ,and 
finally for three additional months,each time upon a new 
certificate of involuntary admission which can be completed 
only after an examination. Again, the statute sets 
out the grounds upon which a person's detention may be con- 
tinued. (See section/13.) Underisection 28 of the Act an 
involuntary patient or any person on his behalf may apply 
to a review board to have an inquiry held into whether the 
patient is properly detained. There is an automatic review 
of the patient's detention after six months and thereafter 
every twelve months. The review board may or may not hold a 
hearing, but if a hearing is held, the patient may attend in 
person or through a representative. Whether or not a hearing is 
held, a report of the decision of the review board must be 


prepared and given to the applicant. 
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Articles 


The Ministry of Correctional Services Act, 1978 discussed in 
detail under Article 7, conforms with this covenant referring 


to the treatment of prisoners. 


Although primary jurisdiction for juveniles is federal 
under The Juvenile Delinquents Act (Canada), there are several 
provincial statutes which govern the treatment of juveniles. 

DPpACThe ChibdEwellaresAccsaris .Os.Sn970F crest ir nuss4 500), 
section 56(1) of the new Act, * specifies that a child who is 
charged with an offence or brought before a judge under this 
Act shall not, before his trial or hearing, be confined ina 
place used for persons charged with crime. 

ii) afhe Provincial CourtssActenOoRISiOmsele7 OR C3369 ,¥stol i) 
establishes observation and detention homes as part of a 
Provincial Court (Family Division). The superintendent and 
assistant superintendent of a detention home are officers of 
that particular family court and required to act in accordance 
with the directions of the presiding family court judge. S.22 
specifies that the Minister of Community and Social Services 
May declare any place, house, home or institution a detention 
home. The diverse nature of juvenile detention services in the 
province has stimulated proposals for new legislation which 
would empower the Minister to establish, operate and maintain 
*The Child Welfare Act is to be repealed upon the entry into 

force of the new Child Welfare Act, 1978 which received Royal 


Assent December 15, 1978 and is expected to come into force 
around Apri, est, 1979: 


rn Bb 


detention homes (including those which presently ented and 
which would apply to detention homes the same conditions and 
standards of care as are applicable to other children's re- 
sidences licensed by the eoyemanen a 

iii) The Training Schools Act, R 6. O50 1070) Cas 46 re- 
gulates institutions established to provide children with 
training and treatment and with moral, physical, academic 
and vocational education (s.2). As the present legislation 
and regulations prescribe only limited standards. (re. record= 
keeping, medical care and supervision of wards) to be followed 
in these facilities, legislation has been proposed which would 
require juvenile corrections facilities to meet the same range 
of standards (re. physical plant, staffing and levels of care) 
as are being developed for all children's residential care 


facilities throughout the province. 


Article 10: Notes 


The Provincial Courts Amendment Act, 1978 s.1l; the Act received 
Royal Assent November 30, 1978 and is expected to come into 
forcevaround Apreri ist 1979. 


The Children's Residential Services Act, 1978.s.1; the Act 
received Royal Assent November 30, 1978 and is expected to come 
into force around April lst 1979. See also Ministry of 
Community and Social Services, Children's Services Division, 
Consultation Paper on Short Term Legislative Amendments. 
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Article ‘il: 


Debtor's prisons have been abolished in Ontario, and no 
person is liable to arrest for contempt for non-payment of 
money. A court, however, might use contempt proceedings 
where a defendant refuses to obey its order to pay a debt. 

In addition, where a judge is satisfied that there is a cause 
of action against a person for not less than $100.00, and that 
there is good and probable cause for believing that such person 
is about to leave Ontario with the intent of defrauding his 
creditors, the judge may order that the person be arrested and 
be required to give security for such sum as the judge thinks 
ee Defendants may give the security by payment into Court 
OL DY DOnG ton ic pietaerere and upon obtaining certificate 


of payment, are entitled to be discharged from sbhed Norse 


Anticle, lls Notes 
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Article 14: 


All civil proceedings and provincial offence proceedings 


a thee 


in Ontario are determined by judges or justices of the peace. 
(See The Judicature Act, R.S.O. TO 0p Ce 220,) Lie, COUMLY Judges 
Act, RSH al OPO Ce 9 5, Ene Provincial Courts Act, R.o.0. 1970, 
c.369 and The Small Claims Courts Act, eS Oe tl 1 pate 0.) 6 
Judges appointed by the province of Ontario to rhe -Provincial 
Court may be removed from office before attaining retirement 
age only for misbehaviour or inability to perform their duties 
properly. Further, such removal can take place only after an 
inquiry, the report of which must be laid before the Legislative 
Assembly. Only the Lieutenant Governor-in-Council may remove 
a judge from office. A judicial council has been created to 
which complaints concerning the conduct of judges may be made. 
(See sections 4 and 8 of The Provincial Courts Act, supra.) 
Under section 84 of The Judicature Act, supra, the judge pre- 
siding at a hearing or trial of a cause or matter may order 
that the public be excluded from the court if he deems it to 


be in the interest of public decency and morals. 


Under the procedure established for the prosecution of 
provincial offences, the charge against a defendant must be 
set out with great particularity in a written information. 
The court may, if it feels that it is necessary for a fair 
trial, order that a particular further describing any matter 
relevant to the proceedings be furnished to the defendant. 


Where the defendant appears for trial, the substance of the 
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information shall be stated to him. There is no right to 
have the information prepared in any language other than 
English. The defendant is entitled to make his full answer 
and defence and may examine and cross-examine witnesses 
personally or by counsel or agent. The court has jurisdic- 
tion to adjourn the proceedings where it finds it appropriate 
to do so. If the court dismisses the information it may draw 
up an order of dismissal and must give the defendant a cer- 
tified” copy thereof. “A copy of this order 1s without’ Lurcner 
proof, a bar to any subsequent proceedings against the de- 
fendant in respect of the same cause. There is an unfettered 
right of appeal from provincial offence proceedings either 

to the County Court or the Supreme Court of Ontario. A 
further appeal may be taken from that appeal to the Court of 
Appeal with leave of that court. (See sections 723, 729, 
Oy mois oumer oo, 140, 762, and. 7/1.0b sie Crhlmi la pecode rod. 


Canada, incorporated into the law of Ontario by section 3 
of The Summary Convictions Act, supra.) 


Under, section 8 of he Evidence-Act, «Kk.5.0. L970" cleot, 
the defendant to a charge of a provincial offence is a com- 
pellable witness against himself. The Provincial Offences Act, 


Bill J4;.8:0. L978, 3745 (5) -vepeale this provision, 


The premise of The Legal Aid Act, R.S.O. 1970, C32595 


poo fae 


is that those people who cannot afford to pay a lawyer are 
entitled to receive legal assistance. Under the provisions 

of The Legal Aid Act, supra, a person who is charged with a 
criminal offence carrying a penalty of more than six months 
incarceration is entitled as of right to free legal assis- 
tance. The accused person may have as his counsel any lawyer 
who will accept payment under the legal aid plan. A person 
who is charged with a provincial offence or with a crime or 
other federal offence carrying a maximum penalty of less than 
six months, may be given free legal services if upon conviction 
there is a likelihood of imprisonment or loss of means of earn- 
ing a livelihood. Again, the accused may choose his or her 
counsel. Free legal services are also available, as a matter 
of discretion, in proceedings in the Provincial Court (Family 
Division). Free legal services for the purpose of appeals 

are also available on a discretionary basis. (See sections 

i as and 14 or The LegalvAida Act, supra). 

Ontario has established the Provincial Court (Family 
Division) to hear allegations against juveniles under Te 
Juvenile Delinquents Act (Canada). That court: may also try 
any child charged with an offence against the laws of Ontario. 

Several Ontario statutes ensure that issues affecting 
juveniles are determined in private. The Child Welfare Act, 
ateo. 1970, -c.04,, Se460, section 5/7 or the new, Act, 
provides that when a child is brought before 


a judge in “protection® proceedings, the hearing is to be 
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held in specialized or private premises, and not in premises 


ordinarily used for hearing by provincial court (criminal 
division). (ssal). The qwdge 1s ito exctudemt om nest Outsar 
persons, other than counsel. and witnesses in the case, officers 
of the law.or of a children's aid society ;rend—rrrendsand 
relatives of the child or parent as the judge thinks proper 
(ss.2) . There isa prohibition againstrany  puvlicalion so ieciie 
name of the child or his parent, except with, leave! or the 
person holding the hearing (ss.3). The Unified Family Court Act, 
1976, S.0. 19/6, c.85 soo specifies that Che Court mayeexciudce 
the publve: from a Nearing, Oi any spat meneLeOn, swine Lente 
desirability of protecting against the consequences of possible 
disclosure of intimate financial or personal matters outweighs 


the desirability of holding the hearing in public. 


The Child weltare Ach, wi so established new rules 
which allow both greater judicial discretion and more public 
access to juvenile court processes. There is a directive in 
s.57 that all persons shall be excluded from the hearing unless 
otherwise directed by the Court. Notwithstanding this provision, 
certain persons may be present at a hearing: the person acting 
aS prosecutor or his agent, the child who is party to the pro- 
ceedings and his representative, the child's parent and their 
representative, a representative or the children's aid) society, 


and any other person entitled to notice of the hearing. The 


oka th js 
court orders whether the child who is subject to the proceedings 
shall be present or excluded, using the presumptions that a 
child ten or more years of age is entitled to be present unless 
the court is satisfied that the effect would be injurious to 
his emotional health, and that a child under ten years shall not 
be present unless the court is satisfied that the hearing or 
any part thereof would be understandable to the child and not 
be injurious to the emotional health of the child ks. BS om In 
addition, two representatives of the press, radio and television 
media (as agreed among themselves) may be present at a hearing 
(except a hearing to expunge a name from the child abuse re- 
gister), unless the court thinks that their presence would be 
injurious to the emotional health of the child before the court 
in which case, the court shall give reasons for their exclusion 
(s.57(4)). The ban remains on publishing any information that 
has the effect of identifying any child, parent, foster parent, 
or member of the child's family present at the proceedings, or 


any person charged with an offence in the proceedings (s.57(7)). 


The Child Welfare Act also conforms to Article 14.4 
with respect to procedures that shall take account of the age 
of juvenile persons and the desirability of promoting their 
rehabilitation. Where the parent of a child is under eighteen 
years of age, the Official Guardian or some other person 


appointed by the judge shall be guardian ad litem of the parent 
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(s.20(4), section 19(4) of the new Act). A decision granting 
or refusing an order that a child is in need of protection 
may be appealed by a parent or other person who has had 
immediate charge of the child, the local child welfare direc- 
tor, or a next friend on behalf of the child, and the appeal 
shall be heard at the first court sitting held after the notice 
of appeal has been filed and served (s. 36, s. 43 of the new 
Act). In the new Act, in addition to the appeal right, 
there are rights of review of temporary care agree- 
ments (s.25(13)), supervision orders (s.32 (1 and 4)), access 
ordersdiss35(1)dg2onderseGor a sockrety wardshipsiss37quixand.2)) 
and Crown wardships (s. 38 (1 and 2)),. These rights belong basi- 


cailily tecasparentsofda childtoriitosthe?chaldthimselfoorphersel?. 


Areac) ents. 


Section 14" (2) (dc) of ihe “Interpretation AC Up ek. oc nun 


c. 225 provides that if penalty provisions are repealed and 
other penalty provisions substituted, then if any penalty, for- 
feiture or punishment is reduced or mitigated, the penalty, 
forfeiture or punishment, if imposed or adjudged after such 


repeal or revocation, shall be reduced or mitigated accordingly. 


Article Lo: 


Under the old law, a distinction was made between a 


child born out of wedlock and one born of a marriage. Although 
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statute law did not make the distinction, it did not alter 

the common law position which never regarded an "illegitimate" 
child as a child of his parents unless the wording of a grant, 
will, etc., expressly declared otherwise. This situation 

has been recently changed. The Children's Law Reform Act, 
1977, S.O. 1977, c.41, recognizes the independent status of 
all children for all purposes of the law of Ontario, whether 
the child is born within or outside marriage (sec.1(1)), there- 
by placing all children in a similar position, » The, nights,of 
children as "persons" under the law of Ontario are discussed 


wneernArticles24, 


Mentally incompetent individuals are treated as “persons” 
before the law and can sue or be sued, but under the Mental 
Incompetency Act, R.S.O. LO7OC.2 Tee manyvor here erghtstare 
exercised by others on their behalf. Once a person is de- 
clared mentally incompetent, the Court has all the powers, 
jurisdiction and authority of Her Majesty over the person 
and estate, including the care and commitment of the cus- 
tody of the person and estate fava) ce. The Cour E 
appoints a committee of the person and/or .ofv his estate, 
propounds a scheme for the management of his estate and 
fixes a time for the passing of accounts (s.12). The Court 
in its discretion, or the committee if authorized by the 


Court, may manage and administer the estate for the mainte- 
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tenance and benefit of the person or his family or, if 
expedient, in the due course of management of his property 
(s.14). The committee may also be authorized to carry on 
any trade or business of the person, grant leases, perform 
contractual obligations of the mentally incompetent person, 
invest’ his money) etc.. -(s. 18)... Property xmayi bet soldyonly 
by order of the Court and then only to pay debts, discharge 
encumbrances or to pay debts incurred or to make provisions 
necessary for the maintenance of the person or otherwise 


for his benefit CSeSLGor 
Artrcle: Eis 


Ontario law conforms, with certain qualifications. ‘The 
Tibel-and Slander Act, R.S.O. 1970, ¢.243, s.3 makes. a number 
of exceptions for what are termed "privileged reports". These 
include fair and accurate newspaper or broadcast reports, 
without malice, of proceedings before Courts, the legislature, 
tribunals, public meetings, or private meetings concerning 
issues of public concern etc. but nothing is deemed to authorize 
any blasphemous, sediticus or indecent matter. Common law 
privileges are also retained. However, if the defendant 
refuses to publish or broadcast a reasonable statement of 
explanation or contradiction by the plaintiff, the protection 


of the Act will not be available (s.5). 
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The Petty TrespasspAct R.S.0. 1970, o.347s.1 creates 
an offence for invading the privacy of another by trespassing 


on his land whether or not any damage is occasioned thereby. 


Tre Planning Act R.otOs L970, cc. 349 %creates a number 
of situations which qualify the common law right of an indivi- 
dual "todo what he wants withstand. Municipal councils, 
for example, have the power to pass by-laws which, inter alia, 
prohibit the use of land except for particular purposes, pro- 
hibit the erection or use of buildings except for specified 
purposes, and regulate the cost or type of construction and 
the height, type, bulk, location, size, etc. of buildings or 
structures (s.35(1)). Non-conforming uses which exist when 
a new by-law is enacted, however, are protected, so long as 
such use continues (s.35(7)). Where a by-law prescribing 
maintenance or occupancy standards is in effect, a property 
standards officer has the right to enter and inspect any 
property at all reasonable times (s.36(4)). Unless he has 
the owner's consent, however, such officer can enter a 


private dwelling only under the authority of a search warrant. 


Thes<Pirbiei c HeakehiAct ares SwOnt 9-10 yetcisda/ 3 authorizes a 
number of invasions of privacy. The Department of Health, 
for example, can enter and inspect premises to ensure proper 


sanitary conditions or investigate the causes of communicable 
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diseases. Orders can be made to remove unsanitary conditions 

or nuisances (s.5), and to have houses disinfected (s.29), 

and infected articles destroyed (s.32). Suspected carriers of 
disease can be required to submit to an examination (s.70), 

and be moved to a hospital (s.73). Where a house is in a filthy 
and neglected state, all inhabitants can be removed and housed 
elsewhere until measures are taken to clean, ventilate, purify 


and disinfect the house, «(S.4/.5)).. 


Regu lation! "81S of“The Training Schools Act ,* Rro.02 1970, 
c.467 authorizes authorities to read letters to and from 
wards, and to stop any correspondence thought to be contrary 
to the best interest of the ward or other recipient (s.23). 
Only correspondence to and from a solicitor, the Minister or 
Deputy Minister, and any member of the legislature is ex=- 


cluded. Gifts can be sent or received only with permission 


(s. 296, 


the, Mental Health Act, R.s.O. 3 5/0,5.C..209 Contains 
Similar, though less onerous, restrictions regarding mail 
of patients in mental hospitals. Mail may not be witheld, 
obstructed or delayed unless the officer has reasonable cause 
to believe that the contents would be unreasonably offensive 
to the addressee, or would prejudice the best interests of 


the patient, interfere with his treatment, or cause him un- 


mea eT 


necessary distress. Again, letters to or from a lawyer, 
the Review Board, or a Member of the Legislative Assembly 


are not subject to scrutiny (s.19). 


The Telephone Act, R.S.QO. L970, c.. 457.4. createssan. offence 
for interfering with any telephone equipment so as to injure 
or damage it (s.110), or for divulging knowledge of any con- 
versation passing over a telephone line unless lawfully autho- 
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The Summary Convictions Act, R.S.O. 1970, c.450 specifies 
a procedure ‘to*-control) ‘the search “and seizure powers of the 
police in relation to provincial offences (SEG) UA few ra 
Justice of the Peace is satisfied that there is reasonable 
grounds to believe that something relevant to the offence 
exists in the building, a search warrant is issued and,, un- 
less specially authorized, executed between sunrise and sunset. 
If no conviction follows, the object must be restored to 


the person from whom it was taken. 


The Statistics Act, R.S.O. 1970, c.443 authorizes 
agreements with the Government of Canada or another province 
to exchange or jointly collect, analyze and publish .statistical 
information relative to the economic, Financial, industrial, 
commercial, social and general activities and condition of 


persons (s.1(b)). An oath of secrecy is required of all 
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persons collecting or working with the information and 
disclosure can be made only with the permission of the 


Mini stéex;candsonly to public servants) 7(s 04). 


The Private Investigators and Security Guards Act, 
R.S.0. 1970, G.362 provides for the WicencingyoL privarve 
investigators, but does not delineate the means by which 
investigators may collect information or the types of in- 
formation which they may ‘collect, *There Ws’ an“explicit’ pro— 
hibition, however, against anyone! sydivulgings any intor-— 
mation acquired as a private investigator except as is 


legally authorized or required (s.24). 


The Lanadlore and Tenanc WCt, Rew .Oe To Up Cro Oe LOVE 
des that, except in emergencies, or where the landlord has a 
right to show the premises to prospective tenants after notice 
of termination, a landlord cannot enter rented premises without 
giving the tenant at least twenty-four hours written notice 
(s.93). A landlord in breach of the privacy provision may be 
subject to a proceeding by way of summary conviction (s.108(1)), 


andeto-aycivil,action -byought bythe ,benanra: 


che Pubic’ Ingqurares ACt; 2.0. PIPL VOLS 2 ee, ao @en— 


powers the Lieutenant-Governor by commission to appoint a 
person or persons to conduct an inquiry into any matter con- 


nected with or affecting the Government of Ontario. Such 
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inquiries must be open to the public unless the Commission 

is of the opinion that matters involving public security or 
intimate financial or personal matters may be disclosed 

such that the interests of the person involved or the public 
interest outweighs the desirability of adhering to the. prin- 
ciple that hearings be open (s,4), .Under Part fiisthe 
Commission may appoint investigators who may obtain a warrant 
to enter and search any premises, if there are reasonable 
grounds to believe that there are any documents or things 
relevant to the inquiry (s.17). Any material person who 

has failed to attend the inquiry, may be apprehended by warrant 
and brought before the Commission (s.16). These Part III powers 
are invoked only when the Lieutenant-Governor considers it 
necessary to do so in order to achieve the purposes of an 


inquasayil(s..2.5) ¢ 
Article 18 
SUNDAY CLOSING: 


Religious observance is facilitated by the federal 
Lord's Day Act, R.S-C. (1970, ¢.L-13, as modified by The 
Lord's Day (Ontario) ae This latter statute enables mu- 
nicipalities to exercise a local option to pass bylaws per- 
mitting sports events, horseracing, movies, and theatrical 


performances, musical concerts, agricultural, HOrELCULtUral 
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or trade exhibitions or shows at ters: 50,01 locke nme 


afternoon, on Sundays: 


mhe Retarls Busuness Holidays Act, yin generally 


prohibits persons carrying on a retail business from offering 
their goods or services! for saleson ajholiday. gf "Holiday" ws 
defined to include Sunday, the traditional Christian holidays, 
and other public holidays. Among several exemptions is a pro- 
vision exempting those merchants who close their premises to 


observe a religious holiday on Saturday.> 
EDUCATION: 


The" Education Act»S,07° 19747", 1097 prevides’ generally 
that a pupil shall be allowed to receive such religious ins- 
truction as his parent or guardian desires or, where the pupil 
is an adult, as he desires. No pupil in a public school shall 
be nequired to wréad or “study in “or from a “religtous poook, sor 
to join in an exercise of devotion or religion, objected to 
by Ms parent."or“guardian; or by the pupil )“where he isan 
adult.” School holidays include many of the traditional 
Christian holidays, but a child may be excused from attendance 
if he is absent on a day regarded as a holy day by the church 


or religious denomination to which he belongs.” 


The Education Act also specifies that it is the duty of 


a teacher "to inculcate by precept and example respect for 


“eon 
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feligion and the principles. of Gudeo-Christian-morality 2 
Statutory provision exists for the establishment of separate 
schools for Roman caenod ice? and separate schools for Pro- 


Eecanewes 
OATHS OFF OPE TCE 


The Evidence Act’ provides that when a person objects 
to being sworn on the Bible from conscientious scruple or 
religious belief, he may make an affirmation or declaration 
that is Of the same form and effect as an oath in the usual 


fa@rame 
TRADE UNIONS 


The Labour Relations act? "provides that where an employee 
because of his religiows conviction or beliet objects to 
joining a trade union, or objects to the paying of dues or 
other assessments to a trade union, the Ontario Labour Rela- 
tions Board may order that such employee be exempted from 
any closed shop provision, provided that he pays an amount 
equal to any union dues or assessments to a charitable or- 
ganization agreed upon by the employer and the trade union. 
This provision does not apply to employees whose employment 
commences after the collective agreement providing for a 


closed shop has been entered into. 
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HUMAN RIGHTS CODE: 


The Code prohibitions against discrimination in em- 
SRomenes because of creed provide some protection to 
employees whose religious convictions conflict with hours 
they are required to work. The Human Rights Commission 
uses education and persuasion to encourage employers to 
adopt a flexible schedule that makes allowance for the 


religious practices of their employees. 


Article 18: Notes 


SRS. 1970, c.259 as amended by SO 1974, c.68 


moe, L975. (2ndssessi0n), .c..9 


JT eidpucseds) 


4the Education Act, 1974, S.0. 1974, c.109, s.48 


SLpids GeO ag) 


Criptey Siepece Aly) Ge) 


Ahad « pArwome ces 705 Was 


rpid® Part V, ss. 134-145 


Je, SORA 1OT0, Calbe, sens cle 


10.5.0. 1970, c.232 as amended by S.0. 1975, c.76 and 


S Crm ecctauy SH on 


115 iscussed under Article 2% s.4, 
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Article 19 
THE LIBEL AND SLANDER ACT 


Freedom of opinion and expression is limited to the 
extent required by the laws of libel and slander. The Libel 
and Slander Acts defines the torts, specifies a number of 
exceptions for "privileged reports", and outlines the pro- 


Cocures Lor cONrt action. 
THE THEATRES ACT 


The Theatres Nee empowers a Board of Censors to 
censor films and cut any portions that it does not approve 
for exhibition; to approve, prohibit and regulate the ex- 
nibition of films and advertising; and to classify films as 
adult and restricted entertainment. Before being exhibited 
in Ontario, all films must be submitted to the Board for 


approval. 
THE PUBLIC SERVICE Act? 


Except during a leave of absence for election candidates, 
a Civil Servant shall not at any time speak in public or ex- 
press views in writing for distribution to the public on 
any matter that forms part of the platform of a provincial 


or federal political pavtye 
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Article [92 — Notes 


12.5.0. 1970, c.243 


22.910 ..81070) Ol459 ad amended by 19 TRANG 8, FOND Os 482; 


US ARS oe Sr Oe Ou een 1s 


> me eros 1970, «c2386 lasecamendedsbyiho iin ical, “Sol0 habe is, 


C00; Lo to, Cec 


4Tpid, s.14 


Articles 20: 


As discussed with respect to Article 2, the Ontario 
Human Righes, Code s.1 prohibits the publishing or displaying 
of any notice, sign, symbol, emblem or other representation 
indicating discrimination or an intention to discriminate 
against any person or class of persons. for any purpose be- 
cause of race, creed, colour, sex, Marital status, mationaliee, 


ancestry Or place of origin of such person or class. 


ReEVCLe. 2c: 


Thée [Publ ite Halts Acts¢RvS<Osel9sO, is e2ecsaeOye0rohtbits 
any public hall from being offered or used as a place of public 
assembly unless the owner holds a licence from the local mu- 
nicipal authority. An application ‘for aj licence, however, 
cannot be refused until after a hearing by the licencing 


aULNOLLEY. 
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BEELCley 22: 
OCCUPATIONAL AND PROFESSIONAL ASSOCIATIONS: 


The right to freedom of association in certain pro- 
fessional and occupational societies is restricted by pre- 
requisites for membership based on level of education, ex- 
perience, financial reliability and similar criteria. Oc- 
cupations subject to such statutory regulation are Architects’, 
Chiropractors”, Dental Tense peneiees 2 Dental 
Therapists, po ceerets Drugless PrecHicitionérs: | Embalmers 

: 8 ) 10 yes 

and’ Funeral Directors , Lawyers , Mortgage Brokers  , Notaries , 
Nurses’, Opthalmic Dispensers’? Sueenesisee PREPHACHSES:-, 
Pravate- Investigators and) Security piace, Professional 

7, : 18 : iB) 
Engineers , Psychologists .,. Public Accountants, 7), Radio, 

: ee 20 va 22 * 
tegical Technicians, , suUrveyorse. es. leachers..4-and Veteri- 


; 23 
Narlans. 
TRADE UNION ORGANIZATION: 


The Labour Relations eee establishes a statutory 
framework for industrial relations in Ontario. The Act 
proclaims that every person is free to join a trade union or 
enpLoyers”" organization of Nis choice, ‘and. ‘to participate: in 
its lawful Sceiies -* Intamidation Or Coercion to compel 
any person to become or refrain from becoming a member of 


a union or of an employers' organization, or to refrain from 
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exercising any rights under the Act, is pVontbi rca Once 
a union has been recognized or certified as representative 
of ayparticular bargaining,unit,, Lthas, exclusive GLonts to 
represent all the employees in that unit as set forth in the 
Act... Itsalso hasya duty not o.acty; imea,manner thatpas 
arbitrary, discriminatory or in bad faith in the representa— 
tion of any employees in the unit, whether or not they are 
members of the trade one, The Labour Relations Act does 
not apply to domestics employed in a private home, persons 
employed in agriculture, hunting, trapping and horticulture; 


and public employees covered by specialized legislation for 
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example police officers, fire-fighters and school teachers. 
ORGANIZATIONS OF PUBLIC EMPLOYEES 


A series of specialized statutes accords recognition 
to associations of employees in the public sector and pro- 
vides a structure guaranteeing their right to collective 


bargaining. The Crown Employees Collective Bargaining Act, 


197277 recognizes that employee organizations of Crown 
employees can apply to the Ontario Public Service Labour 
Relations Tribunal for representation rights for an appro- 
priate bargaining unit of employees. A recognized employee 


organization does not include an organization which receives, 


handles, or requires any money for activities carried on by 
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or on behalf of any political party, which supports or 
requires its members to support any polatical party, or 

which "discriminates against any employee because of age, 

sex, race, national origin, colour or Peldciont se” The 
Police NEES ah prohibits members of a police force from 

joining a trade union, but recognizes that an association 
composed of a majority of officers of a single police force 
and having among its objectives, the improvement of conditions 
of service or remuneration of the members of that force, can 
engage in collective bargaining. The Fire Departments yaar 
specifies that where not less than 50 per cent or the-furt- 
time fire fighters in a fire department belong to a trade 
union, any request for bargaining on remuneration, pensions 
and working conditions must be made by the union. The 

School Boards and Teachers Collective Negotiations Act, to75°° 
accords explicit recognition to the five existing organizations 
of teachers, and specifies that any negotiations on behalf of 
teachers are to be conducted by these organizations, termed 
“branch affiliates", according to the Act. _The Colleges 
Collective Bargaining Act, Tie ye recognizes employee orga- 
nizations formed for the purpose of regulating employer- 


employee relations under the Act on behalf of academic staff 


and support Staff dn’ collegeswor applied arts and technology. 
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No: recognition Gsiezecorded ro organizations that discriminate 
against any employee because of age, sex, race, nationad Origin, 


eolour or religion. 


Neeley YAS INieeexs' 


larchitects ACES IRIS 702019710 96-27 


* chi ropody ACG Bec Oi 4910p oO 
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Health Disciplines Act, 1974, S.O. 1974, c.47, Part It. 


>penture Therapists Act, 1974, S.O. 1974; .¢. 34 


On @aleh Disciplines Ack AyyLITA, S.O2 LITA, Cotta teaGt seer 


Drugless Practitioners Act R.S.O. 1970, c.137 
Brhe Funeral Services Act, av. 1976" (2nd Session) Cao 
2 haw Society Act, R.S.0. 1970, ¢.238 as amended $.0. 19/73, cea? 


10vortgage BuokersiActanRsSs0e~0 1970, -¢+278.a5 amended. S.O.n, 19715 
VO Le De Cl SO per Sie Di rn Oreo ter Ded Oop me Crondnpanera erp ena re aS if fae oes eee, lal) 
SrOSS 197Aaies? 8ee5s0 .219/5,ve.284 


ll iota eteB lace) aR St Onn Loq0pacys00s 

12 yealth Disciplines Act, POVA, Cee, Lae 
13ophnthalmic Dispensers Act, R.S.O. L9705 Cron 
14 


Healiths Disc pine HAC »od 974 ,-S.0Onrd974, «4/7, Party. 


pa i er 


Dad. Parc Vi 


16,,4vate Investigators and Security Guards Act Roo. O7velowiu, 
SnoGD: amended. o20s 19/27 3C ee a 
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1? professional Engineers Act R.S.O. 1970, c.366; amended 


Sete yey CeO. 


18 psychologists Registration Act, R.S.O. E947 OLA 8c) 2 


1° ohe Public Accountancy Act R.S.O. LOMO, 36, SIS 


2 Onadiological TECHN UC TAM SuNC Lene oss (LUT Uy, ce 599 


2leurveyors UGiiydinte Gate pbuh O peeCahioe 


ihe Teaching Profession ‘Act R.S.0. 1970, c.456; as: amended 


DM ESVO Fabs y2i, oC.8, S566 


2 3eterinarians AGC Bese elute, SG. 450) 


24 eg 6PS1970 Ate282 “Se amendea wy so! T975\> e276 and SLO. 


ge BL ee sae ah 


eaibid, s.3,4 


oP td, s.6l1. 


oT pid. 6.60 


eer Eia. eae 


re. 1972, 26.7. as, anended..S.0 a 4h9 74.4 1C. 


> Onsra les dh Gist) 


oe CREEITO A Cc N35) tasieamenacasbyes OC. PPUVSR ONY, I50i; 


oD 
Se POTD. Csl0S $15.0 soe eC OG. 


Seem LO Ot es LEM, pS-ct 


345 dattopgote!7e 
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3>Ibid., s.1(g) 


2676.0. M70, c. 376 as amended by S.O0. 1971, vol, 2, ¢.30, 


SeaZ. 
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Article Aa: 


The Family Law Reform Act? 1:9/78i/e%S.. 0.4009,78). declares 


in its preamble, the desirability of encouraging and strengthening 
the role of the family, the recognition of the equal position 
of spouses during the marriage and the recognition of mutual 
obligations and responsibilities upon the breakdown of the 
Marriage o. Imsparticuwlar, the glegiuslation requires each 
spouse to support his/herself as well as the other, and 
recognizes the obligation of every parent to provide support 
for his or her. child (ss 15, :16).,.. Each spouse (is) equally 
entitled to a right of possession in the matrimonial home 
(sec. 40). Marriage contracts, establishing the rights and 
obligations of each spouse, may be entered into (sec. SIs), 
but any provision purporting to limit the rights of a spouse 
in the matrimonial home is void (sec. 51(2)). The rights 

and obligations recognized by the Act apply during the 


marriage as well as upon its breakdown. 


During marriage each spouse is free to dispose of 
his or her own property with the exception of the matrimonial 
home which requires the consent of both spouses. Upon the 
breakdown of a marriage each spouse has the right to apply 
for an equal division of the family assets which is that 
property ordinarily used and enjoyed by the family while 


living together. The court has a discretion to order a 
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greater share of the family assets be given to a spouse or 
to order a share of other property such as business assets 
Lfynhawange regard £0:certain statutory eriteria, the court 
feels it would be fair to do so. There is also discretion 
to order that a share of a spouse's property be given to the 


children. (sec. 3-14 inclusive). 


The Marriage ACt, 19/7, 5.0. 1977, c.42 requires the 
solemnization of a marriage under the authority of a licence 
issued in accordance with the Act or the publication of banns 
(sec. 4), and any person who is of the age of majority may 
obtain a licence or be married under the authority of pu- 


Pivcation ofr banns. (see, 5(1)), 


A minor may not be married unless he/she is 16 years 


of age or more, and has the consent of both parents. (sec.5(2)). 


Thev Age OL Major tye and Accountability Act, S.O. 1971, 


Vol. I, c.98 declares every person to have attained the age 
of majority when he/she attains the age of eighteen years 


(Secs“1'(1)) 


Although there are no statutory provisions requiring 
consent of the spouses to a marriage it has been recognized 
in. case daw: that marriage, asi a form of ‘contract; requires 


free.consent, and) fai ling»that, it is<liable ‘to annulment. 
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Apt relerZs 

The..Child WeltareshActy R«S.O07 81970; c.64p, providesrior the 
protection.o£-all children swithinethe provinces -~-Childrenesicard 
societies are established, inter alia, to protect children where 
necessary and to investigate allegations that children may be in 
need of protection (sec. 6(2) and (revised) in section 6(2) of 
the new.Act) zs, Therprotection provisions ory; thnejAct apply to ali 
children, withoutdiscrimination. 

The Vital Statistics Act ,ukhss Oarl9 10 pec wts3 jer equates 
the attending medical practitioner, or nurse to notify the 
Registrar General of all -bixcths iwithin -thesProvinee «(seeq5) , 
and one of the parents must file a statement of birth with the 
regustration® division within thirty" devs ok the birth: (sec 4 7G),. 
Upon receipt of the statement and within one year from the date 
of,.the. _birth.,.the division, registra. ifJsabicticdwasmiorene 
correctness and sufficiency of the information, must register 
the birth (sec. 9). Births not registered within a year after 
the birth may be registered by the Registrar Generalpupon 
application. (Sec. 10). 

The statement of birth requires, inter alia, that the 
child be given a name. Where the birth of a child has been 
registered and the given name by which the child was registered 
has been changed or the child was registered without a given name, 
the Registrar General shall cause an alteration or addition to be 


made on the registration of the birth (sec. 13(1)). 


se tl 


The Age of Majority and Accountability Act, S.O. 1971, 
vol. 2 c.98 lowered the age of majority from twenty-one to 
eighteen years of age. Some statutes, however, specify 
capabilities of persons not yet having reached the age of 
majority. Children fourteen years or over, for .example, 
must consent to a change of their nanesy Children, ssev.en 
years or more must give written consent for an adoption 
SSG Infants sixteen years or more have capacity to 
consent to a blood test to determine So ee A minor 
who is a spouse has capacity to commence, conduct, «and 
defend a proceeding under The Family Law Reform Act without 
intervention of a next friend or guardian ad eae anda 
minor who can contract marriage can, with approval, enter 
into a marriage contract or separation Boteamene.© TAGWLS 
under The General Welfare Assistance Act is defined to mean 
a person sixteen years of age or Soa The insurance ACL 
provides that a minor of sixteen years has capacity to make 
an enforceable contract of panrances: Patients: or out 
patients sixteen years of age or over, or married, can 
consent to surgical Bperaeiones: The Sale of Goods Act 
specifies that the capacity to buy and sell is regulated 
by the general law concerning capacity to contract and to 
transfer and acquire property, but where necessaries are 
sold and delivered to a minor, he shall pay a reasonable 


price piercions 
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The Infants Act, R.S.O. 1970, c.222 as amended, by 
S.0. WITPN@c VP *providesstorscourbrorders, tc determine cus- 
tody of and access to children, and to supervise the control 
and disposition of an infant's property. The Surrogate court 
may appoint the guardian of the infant, but rf thesinfantges 
of the age of fourteen years, no such appointment shall be 


made without his consent (s.16(1)). 
Reticle. 4+ we aNOEeS 


1ohe Change of Name Act, R.S.O. 1970, c.60 as amended S.O. 
Log =c AA sarod) 


2 whe Child Welfare Act, R.S.O. 1970, c.64 as amended S.O. 1975, 
Chl ett (bigest 


3 the Children's Law Reform Act, S.O. 1977, c.41, s.9(4) 


verte S1Rie owe aoe (A)e 


Tp. sa 


On icco. WOT Reque G0 el (la). 


7R.S.0. 1970, c.224 as amended $.0. 1972, c.66, s.176, 


BReg. 100 1974 under The Public Hospitals Act, R.S.O. 1970, 
Cec o7u. Sag 


D Ae Se bads atin orn O70 4 tee ae le 


Amba che 25 


Participation in elections for public office is subject 
to certain statutory limitations. Voting in provincial elec- 
tions is restricted to Canadian citizens and other British 
eee | Members of the Legislative Assembly must be 
British subjects by birth or naturalization, and resident in 
oes Senators, members of the House of Commons, and 
certain Crown employees are disqualified from sitting in the 
provincial Saesiae Electors for municipal council and 
candidates for municipal office must be British subjects by 
DLLen or een eae i Persons who are prisoners, mental 
patients and mental incompetents on the polling day are dis- 
qualified from oc Public school electors are also re- 


quired to be Canadian citizens or Brrersi subjects. 


The Public Officers Act, R.S.O. LOO em Ceo tems ed 
specifies that public officers must be British subjects by 
birth or naturalization, and that other persons may be 
employed for a temporary purpose when such employment is in 
the public interest. This preference in the public service 
is an express exemption under The Ontario Human Rights Code, 
R-S.0. 1970, c.c1e as amended, Seen. Regulation 749, s.2 
under The Public Service Act R.S.O. 1970, «.386 provides that 


persons honourably discharged or retired from active military 
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service in the two World Wars and the Korean War are to be 


given preference where qualifications are otherwise equal. 


The Legislative Assembly Act provides that the duration 
of every Legislature shall be no longer than five years and 


that sessions shall be held yearly (ss. 3,4). 


The Representation Act), Rwo.O. 19/0, .cw4 lo crvides 
Ontario into electoral districts and states the number of 
members which shall comorise the Legislative Assembly. The 
Election Act RvS.0. 2970, cll42 provides for free and-open 
elections. Secrecy is preserved by Part V of the Act. Corrupt 
practices are forbidden and penalties attached thereto under 


Pane Vals 


The Municipal Act, supra, determines the composition 
and election of municipal councils. The Municipal Elections 
ACty #570. 19927, ect 95, governs Slectirone for munitcipad CcCoOuUncrLe, 
elected trusteeships and boards, and referendums on approvals 
of by-laws and other matters required to be submitted to 
the electors. (s.2). The term of office is for two years (s.10). 
Secrecy is assured by private voting compartments (s.44(3)), 


and penalties are imposed»for corrupt practices. (sS. 94-116). 


iNigea Clie, PHS Notes 


Amie RLaction UACt) anes] 0 elo7 Oyo 14 arse 
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- the Legislative Assembly Act, R.S.O. 1970, Cr2s0 . S.6 


ce Sss./4 


4 che Municipal Act, R.S.O. 1970, c.284 as amended, s.38(1) 


Side, 3.5212) 


6 education Amenagment Act, S.O. 1976, c.50, s.11 


‘the Code also omits "nationality" as a prohibited ground of 
discrimination with respect to membership in self-governing 
professions (eg. The Law Society of Upper Canada). (s.4a(2)). 


Ar ticlhew26 


The protections accorded by the Human Rights Code have 


been discussed with reference to Article 32%. 


Equal access to the courts is facilitated by The Legal 
Aid Mot which empowers the Law Society of Upper Canada to 
establish and administer a legal aid plan. Under the plan, 
legal aid certificates are available for proceedings in the 
Supreme Court, County or district court, surrogate court, 
Exchequer Court, and where the applicant is charged with an 
indictable offence or where an application is made for pre- 
ventive aeecheaons- A certificate may be issued at the dis- 
cretion of the area director for summary conviction proceedings, 
for proceedings in provincial court (family division), small 


claims court, before a quasi-judicial or administrative board, 
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in bankruptcy, “forveontempt of count, Or 1oOrvcraving cocu— 
ments, negotiating settlements, and other summary advice. 
Certificates may be granted for appeals with the approval of 
the area legal aid committee.” Whether a certificate is 
granted depends on these statutory criteria, and on the 
report of an assessment officer who considers the income, 
disposable capital, indebtedness, needs of dependents, and 
such other factors as he considers relevant to determine 
whether the applicant can pay no ‘part), Some’ part”’or the 
whole of the cost of the legal aid applied for.> Once a 
legal aid certificate has been granted, the recipient can 


engage the lawyer of his choice to take his case. 


The legal atd planm also has’ provyvsions for duty counsel, 


for student legal aid societies, and for community legal 


Clan Bese 
Article 26: Notes 
1 


ReorOe lL oy Use Cec or ene nOed oInUn tno | oa CesrU 


LOLs gy Sale 


Lbidsyy Seal A 


PEC ya Selo oe 
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Article 27 


MULTICULTURAL POLICY: 


The Ministrysor Culture and Recreations Act, 1974 


specifies that it is the function of the Ministry to ad- 
vance and encourage responsible citizenship through the 
process of cultural and recreational developing, including 
"preserving and maintaining the cultural heritage of resi- 
dents of Ontario with full recognition of their diverse 
traditions and backgrounds".* In May 1977, the Ontario 
government announced a multicultural policy which includes 
the right of individuals and groups to maintain and develop 
their ethnocultural heritage, including ieaaage, @ These 
mandates provide the framework for many government programs, 
including specific activities of the Ministry of Education 
and the financial and consultative assistance provided by the 
Citizenship and Multiculturalism Division of the Ministry of 


Culture and Recreation. 
atucle 2a) aNOtes 


OS A194, cos 120) ceo Cae 


2 Statement of Premier William Davis, Queen's Park, May 4, 1977. 
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8. PRINCE EDWARD ISLAND* 


The Province of Prince Edward Island, in consenting to 
Canada's accession to the Covenant, has deemed applicable 
Article 50 and undertakes to report upon the implementation 
in the Province of those protections and guarantees under the 


Covenant. 


Article 1 

The Province of Prince Edward Island subscribes to the 
principles as stated in this article and allows its people to 
freely determine their own political status and pursue their 
own economic, social and cultural goals. The Election Act, 
R.S PL BOLvolg7 4 rCap..eb=1 Pp’ preserves the*right o6f4individuals 
of the age of majority who satisfy the citizenship and residency 
requirements the right to vote in a democratic election. Other 
than this particular Act there 15 no specific legislation tives 
Province governing the right to self-determination. There is 
no specific legislation relating to native peoples or minority 


groups. 


Article 2 
The Human -Rights Act, sotats. P.b.t 019/55) Cap. 72 a witen 
became law in the Province on September 11, 1976, states in its 


* Report prepared by the Government of Prince Edward Island. 


A 


preamble "....it is rnecognized in Prince Edward Island as 


a fundamental principle that all persons are equal in dignity 
and human rights without regard to race, religion, creed, 


Colour, sex, marital status or ethnic Or mational origin; ". 


Additionally, within the legislation discrimination with 
respect to political belief is prohibited and in the area 
of employment discrimination on the basis of age and physical 


handicap is also prohibited. 


The prohibition against discrimination on the grounds as 
set out in the legislation, applies directly to the following 
areas: accommodations, services and facilities to which 
members of the public have access; property sales; employment; 
pay in employment; employees' organizations; professional, 
business or trade association; persons or agencies carrying 


Olte a. Public, FUNCELONs OL, advertising, publications, or displays. 


The Human Rights Act provides for the establishment of a 
Human Rights Commission which is a corporate body and to which 
complaints of a violation of the Act may be directed. The 
Commission is authorized to investigate the complaint and to 
obtain any information that may be necessary to further the 


particular investigation or process. The Commission is to 
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attempt to arrive at a settlement between the complainant 


and respondent and the failure to reach a settlement may 


result In a ministerial board of iInqurry. 


The resule Of 


the inguiry could be an order directed to the respondent 


to comply and failure to do so could result in prosecution 


ending in a fine and possible imprisonment. 


Section 33 of the Human Rights Act states “This Act 


binds the Crown in right of Prince Edward Island and every 


servant and agent of the Crown." 


Additionally, .o.. .(2) of. the Human Rigiits nee Leads: 


"This Act shall, at the expirarion-=o1 three 
years from the date of this Act coming into 
force, be deemed to prevail over all other 
laws of this province and such laws shall 
be read as being subject to this Act; between 
the date “of *thi s“Act coming “Into force: and 
the expiration of the said three-year period 
it is the express intention of the legislature 
that inconsistencies between the statutes and 
the regulations of this province and this 


Act be removed." 


This particular subsection would require 
all legislation and all regulations made 
lation within the Province be amended to 


tencies between such legislation and the 


that by September of 1979, 
pursuant to such legis- 
eliminate all inconsis- 


expressed intention 
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and application of the Human Rights Act. A review of 
all legislation within the Province has already been 
initiated through each government department that should 
result in all discriminatory references being eliminated 


from the laws of the Province. 


Article 3 


The Human Rights Act of Prince Edward Island does 

not purport. .to.deal.with. or affect.the, ordinaxny,.civi lAmand 
political rights that are preserved by Statute or at common 
law. Accordingly, reference must be made to other legisla- 
tion in the Province. Generally, men and women equally 
enjoy the rights protected under the Covenant and protected 
by the provincial legislation,and the Province has been 
working toward eliminating any possible sexual inequality 


that could exist within, the daws of the Province: 


In 1974, the provincial government created as an adviso- 
ry body to the government the Advisory Council on the Status 
of Women. This particular body,which does not have statutory 
existence but has been created by a Minute-in-Council, has 
continually examined the present and proposed legislation of 


the Province in an attempt to establish sexual equality in 


—Ad. 0) 


the written Haws ‘The “public and private position taken by 

the Advisory Council indicates that the ‘present system has been 
extremely effective in achieving the aims of sexual equality. 
This eport-on Artrclé "Sor the’ Covenant wrll restrict 1tselt 
to exceptions to the general rule and any proposals that exist 


to eliminate such exceptions. 


The Jury Act, K-S.P.n. 1. 1974, (Cap. J-5, allows for wo- 
men to sit on juries but grants them a special exemption if 
it is so requested by the woman. That section is patently 
discriminatory against men and should be eliminated. The 
BaifablierPprececd ings? Act RS Pens. Lore, Cap. Bl, provides 
that a married woman is not liable for arrest for nonpayment 
ofPaebe bit ate@ does appear to*allow'a’ man” tobe arrested* for 
the same thing in the circumstances allowed under the Act. 
Other distinctions exist more obviously in the areas of family 


law. 


ThehiGhtidren*SstAceeen St PE. tt 1974,7 "Cap. C=6, covers ‘the 
areas of children of unmarried parents, deserted wives and 
children, parents' maintenance, and custody of children. The 
sections relating to deserted wives and children provide only 
for an action on the part of a deserted wife and not on the 


part of a deserted husband. It appears therefore, that only 
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a husband can be required to make payments to a deserted wife 
and the reverse is not enforceable in this Province. There is 
no definition of a marriage relationship which includes one 
where two persons have lived together in a common law relation- 
ship for a minimum period of time. In the sections relating 

to custody only the father of a child can be ordered to make 
maintenance payments though custody may be granted to-either 
the father or the mother. After lengthy deliberations and 
redrafts a Family Law Reform Act, S.P.E.lI. 1978, C-6 has been 
adopted. The Act includes within its legislation all aspects 
of family law under one piece of legislation. The Act has been 
drafted taking into consideration the necessity of equalizing 
the legislation as it affects both sexes. The Act was proclaimed 
by the Lieutenant Governor in Council to come into force on 
December 31, 1978. 

An Act Respecting the Solemnization of Marriage, R.S.P.E.1I. 
1974, Cap. M-5 establishes age 16 as the minimum age of marriage 
but makes an exception for a female shown to be pregnant or who 
is the mother of a living child. The father of a living ichiid 


is not given such protection. 


The Human Rights Act, of course, prohibits discrimination 
in the areas to which the Act applies on the grounds of sex 


among others. 


a fe Ar 


Article 4 


In the Province of Prince Edward Island, the Emergency 
Measures. Act RiaiSoP-E od. wh97.4,. Caps.h=5> Makes provision fon 
the protection of life and property, the preservation of the 
peace and for meeting other emergencies in case of enemy attack, 
sabotage, espionage or other hostile action. It also makes 
provision for aid in cases of emergency in any community or 
municipality caused by fire or the elements and allows for 
the Lieutenant-Governor-in-Council to declare a state of 
emergency. «as «existing... The Act. allows, for the. coordination 
of emergency measures between the various communities and 
municipalities within the Province and the Government of 
Canada if necessary. There does not appear to be anything 
under the Act allowing for discrimination to operate solely 
on the grounds of race, colour, sex, language, religion 
O©G..social.origins, pihewlegistation ‘does inot.appean to 


contElict.awith Antlelew4Avotathe Covenant. 


Article 6 


The laws of the Parliament of Canada protect the inherent 


Raightytormifet 


Dt 


The Province of Prince Edward Island has enacted the 
Health services Payment: Act, R.o.P.E.1. 1974, Cap. H-2, which 
establishes a plan of health care for the people of the 
Province of Prince Edward Island and qualified for financial 
assistance under the Medical Care Act (Canada), R.S.C. 1970, 
Cap. M-8, and provides for the payment of medical attention 
required by the residents of the Province of Prince Edward 
Island. Complementary legislation relating to hospitals 
and a Hospital Services Commission to administer the Health 


Services Plan have been enacted in this Province. 


Legislation relating to the right to life of newborn 


or to-be-born infants is governed by the law of Canada. 


Legislation exists within the Province for the protection 
OL young Children under the Children"s Protection Act, R.S.P.E.I. 
1974, Cap. C-7 which provides for the apprehension by the 
Director of Child Welfare of neglected children within the 


Province. 


Legislation also exists to govern health conditions within 
the Province under the Public Health Act, R.S.P.E.1. 1974, 
Cap. P.-29, by providing for the prevention of the spread of 


disease. 
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Legislation such as the Welfare Assistance Act, 
R.S.P,B.1. 1974,. Cap. W=-4, is further provincial leqistlatiron 
establishing a welfare scheme which directly affects and 
protects life. Other legislation directed specifically to 
the health of the people of the Province is here reported 
such 4s, An .ACt Respecting, Mentel wealth, Rs Pokal. 1974, 
Cap. M-9, which provides for the voluntary and involuntary 
committal of persons who are mentally ill, providing also for 
yearly review and appeal procedures. The Venereal Diseases 
Prevention Act, R.S.P.Bol. 1974, Caps V—2 is a sfuether Legis 
lative attempt to stop the spread of communicable diseases 
which could seriously affect the life of members of the com- 
munity and the newborn. The Addiction Foundation of P.E.I. 
Bot po tats. PB. L.«1975, C238 ,718 another aspect ,or health 
services legislation directed toward the assistance of those 
members of the community suffering from alcohol and drug abuse 
problems and providing for the treatment and care of alcoholics 


and drug abusers. 


Legislation also exists to assist further physically 
disabled persons within the Province and to provide for their 
better welfare through such Acts as the Rehabilitation of 


Disabled Persons Act, R.S.P.E.I. 1974, Cap.R-12; the Blind Persons 


Act, R.S.P.E.I. 1974 Cap. B=4; the Blind Workmen's Compensation 


BCCp Revel siels LI) 4 Cape Dos one Ace Respecting Allowances 
for Disabled Persons, R.SsPcB.l. 1974, Cap. D-Ll-) and. tHe 


Worker's Compensation Act, R.S.P.E.I. 1974, Cap. W-10. 
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These particular statutes provide for financial assistance 
to those persons in need because of physical disability or 
injury and providing for an administrative body to oversee 


the administration of the particular Acts. 


There is no legislation which exists in the Province 
affording protection to a doctor in cases of emergency to 
offer medical services to a person without fear of civil ACTION « 
The common law operable in the Province of Prince Edward Island 
appears to indicate that the doctor is required to provide, if 
he volunteers his services, a proper standard of care and that 
if he worsens the condition of the person or he does work for 
which he is not competent, he could be liable to Civs | 
action. If a doctor is requested to give emergency service or 
volunteers such service then he must exervise all standards of 
reasonable care that would ordinarily be provided in any other 
situation. A doctor has the right to refuse to give emergency 


medical aid and there are no lawful consequences for such refusal. 


Article 7 


No legislation exists in the Province relating to this 
article; however, remedies would be available to any individual 
subjected to such treatment by the law of Canada relating to 


criminal law and resort to the civil procedures in this Province 
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based on the developed common law. Such actions extend to 

and are available to an individual person in this Province 

in respect of improper treatment by the police, by correctional 
officers in penal institutions and other officers of the Crown 
or of any municipality. Also, Regulations made pursuant to the 
Jalis Act, Russe .E.Ll.-L9/4;,, Cap. J-l, Mave establisned the 
appropriate controls and guidelines for behavior within the 
jails by prisonérs and jail guards. Additionally, the Public 
inguiries Act, R.S.P.E.1. 974, Cap. P-30, provides that the 
Lieutenant-Governor-in-Council may cause an inquiry to be made 
into any matter connected with the good government of this 
Province or the conduct of any part of the public business 
within the Province and such has been interpreted in the past 
to allow an inquiry into the operation of the jails and the 
behavior of the jail guards. Indeed, such an inquiry was held 


Tr 816. 


Article 8 


The law of the Province of Prince Edward Island would 


comply with the requirements of Article 8. 


In emergency situations, declared pursuant to the Emergency 
Measures Act above referred to, and in those situations where a 
person is imprisoned in jail, forced service or hard labour is 
a possible consequence but not of the type precluded under 


Article, 8. 
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Article, 9 


The law of Canada as it affects the liberty and 
security of the person and the right not to be subjected 
to arbitrary arrest or detention is applicable in the 
Province of Prince Edward Island. There is no additional 
provincial legislation which makes it mandatory that the 
person arrested be informed at the time of the arrest of the 
reasons for his arrest. The person has the right to be 
informed of the reasons for his arrest and of the charges 


against him. 


Under the Suimary Proceedings Act, Stats. P.E.I. ON aes 
Cap. 40, it provides that the provisions of the Criminal ,Code 
(Canada) R.S.C. 1970, Cap. C-34 as amended from time to time, 
including provisions relating to appeals applicable to offences 
punishable on summary conviction apply mutatis mutandis to 
proceedings to which the Act applies, that being, summary 
proceedings pursuant to any Act of the Legislature of the 
Province or a Regulation, By-law or other instrument having 


the force of law made under the authority of such an Act. 


In addition to the habeas corpus proceedings under the 


laws of Canada, the Habeas Corpus and Cert lord nGian Wieoethe Ds Ls 


1974, Cap. H-1l, provides for an application to be made to a 


a is ie 


Judge of the Supreme Court by any person or on behalf of 
any person confined in a jail or prison to determine whether 
or not such imprisonment is lawful. A judge can order the 


immediate release of the person unlawfully detained. 


Any other remedy relating to false imprisonment or 
arrest is available by way of civil proceedings on the basis 
of false imprisonment according to common law procedures. 
There is no statutory right to compensation for a person un- 
lawfully arrested or detained and such a person is dependent 
upon the award made by a Judge of the Supreme Court in a civil 


action. 


ALES Le--L0 


In the Province of Prince Edward Island, a very, very 
small percentage of accused persons are subjected to a pre-trial 
incarceration. Those accused persons who are incarcerated 
pending trial are so incarcerated by order of the Court for the 
protection of and in the interests of the public. At present, 
there is no distinction made between accused persons remanded 
prior to their trial and convicted persons imprisoned in the 
jail. There is no segregation of these persons and no dis- 
tinctions made in respect of treatment. New jail facilities 
are soon to be constructed, most probably in 1978, in the Pro- 
vince and such new facilities will have a separate wing speci- 


fically for accused persons awaiting trial. 


ge 2 ho 


In Prince Edward Island, juvenile persons are not 
held in custody pending trial except in extremely rare cir- 
cumstances. Such juveniles and all other juveniles are brought 
to trial as speedily as possible. Juvenile persons imprisoned 
in the province are presently housed in the same faci Pitycas 
the adult prisoners but in a separate area of the same 
building. As completely as possible, juvenile persons incar- 
cerated in penal institutions in this Province are prevented 
from associating with the adult prisoner population. The new 
facility to be constructed in this Province has a separate area 


for juveniles both accused and convicted. 


Asticlke 1h 


The Province of Prince Edward Island has remaining on 
its statute book the Bailable Proceedings Act, R.S.P.E.I. 
1974, Cap. B-l. This particular Act abolishes arrest and 
imprisonment for debt and arrest or imprisonment by process 
of contempt for nonpayment of any sum of money, costs, charges 
or expenses payable by an Order of the Supreme Court. However, 
the Act preserves the right to arrest a debtor who is about to 
leave the Province of Prince Edward Island without paying his 
debt. Such person can be brought before the Court and ordered 
imprisoned or released on particular sureties pending the final 


determination of the debt. Such arrest is considered to be 
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the initiatrom ofivansactioneand itis -wi thin hthes¢€ourt as 
jurisdiction to deal with the matter from that point. The 
only cpossibplityNior Warrest jathenm, sof tasdebton yrs obsthar 
person who can be considered to be an absconding debtor. 
There is no other imprisonment possible of anyone in the 
Province: merely ion the rgrounds of «the inabibity sto sfulfill 


a contractual obligation. 


Arde ake! 1:2 


There is no legislation in the Province which restricts 
in any way one's freedom of movement throughout the Province 


which would appear to conflict with this Article. 


Axticles]3 


Expulsion»of aliensyfrom.theyterritory,o£ Canadayisea 
matter which falls within the jurisdiction of the federal Govern- 


ment. Therefore, there is no provincial legislation on this matter. 


Articiecli4 


In the Province of Prince Edward Island, all persons are 
considered equal before the Courts and are given equal oppor- 
tunity to initiate the protection and the enforcement of their 


rights before a fair and impartial public tribunal. 
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In respect of legal assistance, there is no legal 
aid scheme in respect of civil matters in this Province, 
but there is established the Public Defender legal aid 
system to provide free legal services for indigent persons 


accused of criminal offences. 


The appointment of Supreme Court Judges is governed by 


the law of Canada. 


The appointment of Provincial Court Judges is governed 
by the Provincial. court.Act, R.s.P.E.1., 1974,. Cap. P-24 as 
amended,.bys Stats...P.B.d.y L975, Cap... 718 and Stats. P. Bal. 1977, 
Cap. 32. Such legislation provides that the Judges be appointed 
by the Lieutenant-Governor-in-Council and the appointees be 
persons who have membership in good standing in the Law Society 
of Prince Edward and have been practising at the bar for five 
years immediately preceding the appointment. The appointment 
is at the pleasure of the Lieutenant-Governor-in-Council and 
the particular Judge may be removed by order of the Lieutenant- 


Governor-in-Council. 


Any arrest for contraventions of provincial legislation 
containing penal sanctions, is governed by the Summary Proceedings 


Act referred to above. 


There is no legislation guaranteeing the right to sue by 


way of civil remedy for failure to receive the rights guaranteed 
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by this Article. Common law remedies by way of civil action 
are available but there is no compensation for imprisonment, 
for example, where the conviction is subsequently reversed 

on appeal or a pardon is received. Only where such action has 


been unlawful is there a possible remedy resulting in compensation. 


Further protection is accorded an individual in respect of 
the right to appeal decisions, decrees, judgments, orders or 
convictions of any of the lower Court Judges to the Supreme 


Court by virtue of the Appeals Act, R.S. PB. 1. 1974, Cap. Aa 


The establishment of the Court systems of Prince Edward 
Island is preserved by the Supreme Court Reorganization Act, 
Stats wee shel. Bolo, Cabs 27) the IudlLCature, ACt,F hoo esa. 
1974, Cap. J-3, and by the Rules of Procedure established by 


Che Supreme Court pursuant-to «the wJudicature Act. 


Article 15 


seculon 31342) (e)mom the InberpretatlonAct,) Reo.t <b. 
I974,.°c. 1=6> provides that: 
"Where an Act or enactment is repealed in whole or in 


part or a regulation revoked in whole or in part and 
other provisions are substituted therefor... 


A 


(e) if any penalty, forfeiture or punishment 
is reduced or mitigated by any of the 
provisions so substituted, the penalty, 
forfeiture or punishment if imposed or 
adjudged after the repeal or revocation, 
shall be reduced or mitigated accordingly." 


Article 16 


The law of Prince Edward Island complies with Article 


16 of the Covenant. 


Article 17 


In the Province of Prince Edward Island an individual 
is protected from unlawful attacks on his honour and reputa- 
taon by the Defamation ict ,~R.owP.Ebo Ll. 19/74, Cap. .D-3, which 
provides for a civil remedy to the Supreme Court for libel 


or slander resulting in an award of damages by the Court. 


Documents constituting public record are not protected 
by way of privacy principles; however, business records of 
private institutions are so protected. Medical records are 
available only to the individual to whom they apply or to 


that person's authorized representative. 


In the penal institutions of Prince Edward Island, the 
ingoing and outgoing mail of an inmate is opened to examination 


by the Superintendents of the jail except for mail coming from 
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or directed specifically to the Department of Justice and 
Attorney General. Such mail is not open to inspection and 


can freely pass. 
Article 18 
Freedoms of thought, conscience and religion are re- 


cognized in common law in the Province of Prince Edward Island. 


The Human Rights Act referred to above protects freedom 


of religion and creed in the areas covered under the Act. 


Article 19 


The rights guaranteed in Article 19 are inherently a 
part of the laws of Prince Edward Island. An examination of 
legislation of Prince Edward Island indicates that these 


principles underlie all of this province's legislation. 


Article +20 


There is no provincial legislation which is directed 
specifically to the prohibition of any propaganda for war. 


The only provincial legislation operable relating to incitement 


to 


ae 


discrimination on the basis of national, racial or religious 


hatred is that which would exist by operation of the Human 


Rights AGE. 


Any other legislation operable in the Province relating 


to these two matters would be that of the law of Canada. 


Article. 21 


There is no provincial legislation directed specifically 
to the prevention of peaceful assembly or public gathering. Any 
legislation that does affect the right of peaceful assembly 
in a restrictive way is solely for the protection of public 
health or order and the protection of rights and freedoms of 


others. 


Anticle..22 


All persons in the Province of Prince Edward Island have 


the right to associate with persons of their choice and such 
right is protected by the Human Rights Act, Stats. Bee aL, 


Cap.hi 2,2. bopiwhichr reads: 


"No person shall discriminate against any individual 
or class of individuals in any manner prescribed by 
this Act because of the race, religion, creed, color, 
sex, marital status, ethnic or national origin, or 
political belief as registered under Section 24 of 
the Election Act, R.S.P.E.I. 1974, Cap. E-l or any 
person or persons with whom the individual or class 


of individuals associates." 
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Also, the labour Act; R.S.P.n.1., 1974,. Cap. U-), gquarancece the 
right to every employee to be a member of a trade union and to 
participate in the lawful activities of such a union. All 
persons are guaranteed the right to associate in any profession- 
al, business or trade association or employees' organizations 
and discrimination in such organizations is prohibited by S.8 


and S.9 of the Human Rights Act. 


Article 23 


Legislation relating to marriage in the Province is 
governed by an Act Respecting the Solemnization of Marriage 
above referred to. The legislation provides for those persons 
who may solemnize a marriage, the requirements for receiving 
a licence to:marriage, age limitation and the necessary. con- 


sents required by the parents or guardians of persons under age. 


The right to own property is recognized by the laws of 
the Province of Prince Edward Island and special reference is 
made to the right of married women to retain property in their 
own name pursuant to the Married Women's Property pdt (iS. SPELT. 
1974, Cap. M-6. This Act establishes the same legal capacity 
of married women to deal with property as men have by law. 
Additionally /*by* the Dower*Act}* VPRTSsP.E sre LOTS. "CapoeD=Er, 
is given an additional interest to married women in the property 


of their deceased husband. By the operation of this Act the 


* The Married Women's Property Act and the Dower Act were repealed 
by the entry into force of the Family Law Reform Act,S.P.E.I. 
1978, c-6, on December 31, 1978. 
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wife owns an undivided one-third interest in all of the real 
estate of which her husband dies seized. By operation of the 
common law, an estate by curtesy operates in favour of a 
married man in the real property of his wife. Though an 
estate by curtesy is still the law in the Province of Prince 
Edward Island, it has not been given any real recognition in 


practice for many years. 


The Supreme Court of the Province has authority over pro- 
perty in a marriage dissolution or marriage breakdown by virtue 
of S. 21 of the Married Women's Property Act, referred to above, 
and the Real Property Act, BR, S.P.Eol. 1974, Caps. R-4,. which 
legislation allows the Court certain discretion in determining 


the interest of both of the marriage partners in the property. 


Also in this Province is an Act entitled the Family 
Allowances Act, R.S.P.E.I. 1974, Cap. F-2, which is an example 
of the provincial-federal cost sharing program to give financial 


assistance to families with more than four children. 


Article 24 


The Province has passed legislation entitled the Vital 
Statistics Act, R.S.P.E.I. 1974, Cap. V-6, which governs the 


registration of birth of all children in the Province together 
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with the name of the mother and the child and providing a 

name for the child. This Act also provides a means by which 
children born out of wedlock can be registered as legitimate if 
their parents later marry. It also provides for newborn 

children found deserted to be reported to the Registrar. The 
legislation also applies to marriages, adoptions, deaths, 

changes of name and the appropriate regulation and administrative 
aspects regarding same. The legislation also provides for 


prosecutions for contraventions of the legislation. 


The Children's -Act7;-R.S.Psbeils -1974,-Capy-C-6- provides 
that if any child is born out of lawful wedlock, he will be 
deemed to be and have been legitimate from the time of birth if 
his parents later marry. The Act also provides that in case 
of children born out of wedlock, maintenance can be obtained 
from the putative father and, if ordered by the judge, the 
mother. Other topics dealt with by the Children's Act are 
maintenance for deserted wives and children, maintenance of 


parents by children and custody of children. 


Children's protection legislation also exists in the 


Province and has been referred to earlier in this report. 


There is also legislation respecting the minimum age of 


employment (Minimum Age of Employment Act, R.S.P.E.I. 1974, Cap. 
M-11);for the relief of dependents of deceased persons (Dependents 
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of Deceased Persons Relief Act, R.S.P.E.I. 1974, Cap. D-6) ; 
establishing the age of adulthood (Age of Majority Act 
R.S.P.E.1. 1974, Cap. A-3); and for the enforcement of custody 
orders from outside this Province (Extra-Provincial Custody 


Orders Enforcement Act, Stats. P.E.I. 1975, Cap. Ginn 


Legislation also exists respecting the adoption of 


children by suitable persons. 


ArtrVCcLres2) 


All residents of the Province are permitted to freely 
take part in the conduct of public affairs, either directly 
or through freely chosen representatives. However, there are 
some restrictions contained within that legislation which pertains 
to municipal and provincial elections which require the establish- 
ment of residency prerequisites, Canadian citizenship and in 


some municipal cases, property ownership within the municipality. 


The Province has established an Act Respecting the Civil 
Service, R.S.PL.E.1. 1974, Cap. €=9;, which regulates by law 
entry to and activity within the civil service. Entry to the 
civil service is by competitive examination generally and such 
examination preserves those rights guaranteed under Article 2 


of this Covenant. 
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In addition, the Human Rights Act provides that there 


shall be no discrimination on the grounds of political belief 


in thas Province. 


Article 26 


Reference can be made to the Human Rights Act as well as 


to comments made on the legislation earlier in this report. 


Articlesz: 


There is no legislation in the Province which in any way 


restricts the rights of minorities living within the Province. 


ees te 


9. QUEBEC* 


t, Ratification by Québec 


The federal-provincial agreement on means of im- 
plementing the International Covenants within Canada was 
reached in December 1975 by the ministers responsible for 
human sights. .On April 21,.197G, arter that agreement was 
signed, Québec passed an Order in Council to ratify the 
International Covenant on Economic, Social and Cultural 
Rights, the International Covenant on Civilvand Political 


Rights and the Optional Protocol to the latter Covenant. 


2. Québec's spokesman 


After meetings with representatives of the Ministére 
des Affaires intergouvernementales, which under the terms 
of the Intergovernmental Affairs Department Act is responsible 
for "the implementation... of treaties and agreements 
involving...Québec" and representatives of the Ministére de la 
Justice, the President of the Commission des droits de la 
personne was recognized as Québec's spokesman on all 
fundamental questions dealing with the International Covenants 


on Human Rights. 


* Report prepared by the Government of Québec. 
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3. The Québec Commission des droits de la personne 


Québec's Commission des droits de la personne was 


established when the Charter of Human Rights and Freedoms 
(S..0...L975, ¢.6) was assented to on Juune.2/, 2975.8 "This 


Commission, which has its seat in Montréal and an office 


in Québec City, has been in operation since June, 1976. 


The functions of the Commission are to promote, 
by every appropriate measure, the principles enunciated in 
the Charter, and to exercise the powers and carry out the 
duties prescribed therein (s. 66). In particular it must: 


"67 (a) receive complaints and make investigations 
regarding matters within its competence 
by virtue of section 69; 


(b) establish a programme of information 
and education designed to promote an 
understanding and acceptance of the 
objects and provisions of this Charter; 


(c) direct and encourage research and publi- 
cations relating to fundamental rights 
and freedoms ; 


(d) make an analysis of any Québec statutes 
existing prior to this Charter chat 
may be inconsistent with it and make the 
appropriate recommendations to the 
Government; 


at 


(e) receive the suggestions, recommendations 
and requests made to it concerning 
human rights and freedoms, study them 
and make the appropriate recommendations 
to the Government; and 

(£) cooperate with any Québec or outside 
organization dedicated to the promotion 
of human rights and freedoms. " 


Section 69 recognizes the right of any person who 
has reason to believe that he is or has been the victim of 
illegal discrimination, or -- in the case of an aged, infirm, 
mentally defective or mentally ill person -- that he is being 
in any way exploited, to request the Commission to make an 
investigation. Specific organizations may also request an 
investigation in the name of an injured party, wih. Chat. 
party's consent (s.70). The Commission can also make an 


investigation on its own initiative (s. EWP 


For purposes of investigation, the members and 
personnel of the Commission have all the powers and immu- 
nities of commissioners appointed under the Public Inquiry 


Commission Act (S.R.Q. 1964, c.11). 
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Québec's Charter of Human Rights and Freedoms forbids 


any "distinction, exclusion or preference based on race, 

colour, sex, sexual orientation, civil status, religion, 
political convictions, language, ethnic or national origin or 
social condition" (s.10). The areas covered by these prohibi- 
tions are advertising, the drawing up of juridical acts, housing, 
access to public places, employment, employers' or employees' 
associations, employment bureaux, and equal pay for equivalent 


work. 


The Charter also affirms the fundamental rights: 
the right to life, and the right to assistance of every human 
being whose life is in danger, and the fundamental freedoms: 
of conscience, religion, opinion, expression, peaceful 
assembly, and association. It also recognizes that every 
person has a right to the safeguard of his dignity, honour and 
reputation, and to respect for his private life, and to the 
free disposition of his property; that a person's home is 
inviolable; and that confidential information must not be 
disclosed. These rights are supplemented by political, 
judicial, economic’ and ‘social rights. “Finally the Charter 
binds the Crown (s.54) and, in accordance with Canadian consti- 
tutional law, it affects only those matters that come under 


the legislative authority of Québec (s.55). 
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4, Comments on the implementation of the International 
Covenant on Civil and Political Rights 


Within Canada's federal framework Québec has parti- 
cipated in two inter-provincial conferences and one federal- 
provincial meeting, where an agreement was reached on means of 


implementing the International Covenants. 


Responsibility for these means and their implementa- 
tion was entrusted to a permanent federal-provincial committee 
made up of representatives of the eleven governments within 
Canada. The representatives had several meetings, and have 
agreed to give priority to the study and analysis of the 


International Covenant on Civil and Political Rights. 


The analysis carried out by the Commission des droits 
de la personne shows that in general, Québec's human rights 
legislation reflects the rights recognized by the International 
Covenant on Civil and Political Rights. Occasionally the Québec 
legislation even offers a more solid guarantee of these rights, 
while at the same time protecting "the enjoyment or exercise 
of any human right or freedom not enumerated (in the Charter)" 


rfcnarter. Ss. 20) . 
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As a demonstration, Québec would like to comment on 


the following articles in the International Covenant: 


Article 2 


Québec law complies with this article. 


Article 2 }*paragraphs 2 and’ *S 

It has been asked whether the application of this 
paragraph in Québec does not perhaps entail the risk of setting 
up two categories of fundamental rights, some that would have 
to be recognized "without distinction of any kind" and others 
that would be protected only against discrimination on the 


grounds listed in s. 10 of the Charter of Human Rights and 


Freedoms (see above, p. 430). 


Analysis has proved that there is no danger of this 
categorization. It is clear that the types of discrimination 
forbidden under section 10 of the Charter apply only to the 
rights affirmed in sections 1l to 19. Under the terms of the 
Preamble, all other rights recognized by the Charter must be 
considered intrinsic to a human being; none of these rights 
is less important than another, and all receive equal protection 
in the law. These rights are in accordance with those dis- 
cussed in the International Covenant in question, and consequently 


their respect under Québec law is assured. 
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Article 2, paragraphs 2 and 3 


Possible recourse under the Charter has already been 
examined? After its investigation, the Commission must try to 
induce the parties to settle their dispute. If this fails, 
the Commission may recommend the cessation of the objectionable 
act, the performance of some other act, or the payment of an 
indemnity within a set time-period. If its recommendation is 
not followed to the satisfaction of the Commission within the 
time allowed, the Commission, with the written consent of the 
victim, may apply to the tribunal for an injunction, for 
payment to the victim of the recommended indemnity, or -- in 
the case of unlawful and intentional interference -- for payment 
of exemplary damages as well. If the victim prefers, he may 
exercise this recourse himself. Other forms of recourse are 


available, as will be made clear in these comments. 
Article. 3 


In 1975, the Québec legislature passed the Charter 


of Human Rights and Freedoms (SQ.1975, c.6), s 10 of which 


1. See above: "3- The Québec Commission des droits de la 
personne 


ane 


states that "every person has a right to full and equal 
recognition and exercise of his human rights and freedoms, 
without distinction, exclusion or preference based on ... sex 
sia (OF) Civil status...". SThesesspeci fics prohibitions rapply 
to advertising, the drawing up of all juridical acts, housing, 
access to public places, hiring, equality of pay, associations 
of employers or employees, and employment bureaus. As men- 
tioned above, all other rights and freedoms are recognized as 


"intrinsic to the human being", without any restriction what- 


sover. 


The Québec Civil Code recognizes the right to marriage 
from the age of fourteen years for men and twelve years for 
women (Art. 115). Free consent is necessary in order for a 


mNarnilage) LO. Exist" d{Art)* 146) 


Article 177 of the Civil Code specifies that during 
the marriage "the legal capacity of each of the consorts is 
not diminished by marriage. Only their powers can be limited 


by the matrimonial regime". 


in, l9vv, ett le eight.of chapter: threenorothesCivac 
Code was amended to replace the concept of "paternal authority" 
with that of "parental authority". Under the new Article 244, 
"the father and mother exercise parental authority together, 


unless this Code provides otherwise". 
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Article 4 


Section 79 of the Québec Police Act (SQ 1963, c.17) 


states that: 


"The Lieutenant-Governor in Council, if he is 
of the opinion that public health or safety 
is endangered in the whole or any part of 
the territory of the Province of Québec, may 
order that the Director General of the Police 
Force or any other person designated by him 
assumes, under the authority of the Attorney- 
General and for a period indicated by him 
but which shall not exceed thirty days ata 
time, the command and direction of the Police 
Force and of all municipal police forces that 
he mentions, and of their members." 


The same Act provides that the Attorney-General 
"shall lay before the Legislative Assembly every order in 
council adopted under section 79 on or before the third 
day on which the Assembly sits, after the adoption of the 
order" (S.81, first paragraph). At the request of a 
member the revocation of such order may be discussed by 
precedence, interrupting any current debate (s. 81, second 


paragraph). 
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It should be noted, however, that this provision 
does not authorize any special power or any derogation from 
the law, since the Director General of the Police Force or 
the person designated in the order in council has only "the 
necessary authority to enforce the laws of the Province of 
Québec and the by-laws of all municipalities whose police 


forces are contemplated in the . . . order in council" (s. 80). 


Article 5 


This article of the Covenant corresponds to ss 50, 


51 and 52 of the Charter of Human Rights and Freedoms. 


"50,,.. The Charter shall not be so, interpreted 
as to suppress or limit the enjoyment 
or exercise of any human right or freedom 
not enumerated herein. 


51. The Charter shall not be so interpreted 
as to extend, limit or amend the scope 
of a provision of law except to the 
extent provided in section 52. 
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52. Sections 9 to 38 prevail over any 
provision of any subsequent act which 
may be inconsistent therewith unless 
such act expressly states that it 
applies despite the Charter." 


Article 6 


Section 1 of the Charter of Human Rights and Freedoms 


provides that: 


"1. Every human being has a right to life, 
and to personal security, inviolability 
and freedom." 


The question of the death penalty comes under federal 


Jurisdiction. 


Articic 7 


The rights recognized by this article are protected 


by various sections of Québec's Charter of Human Rights and 


Freedoms, as well as by the Civil Code and the Police Act 


(S.O0.2496839c. 47) -Jororrexample jd theufirst; sections ofathe 


Charter recognizes not only the right to life, but also the 
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right to personal security and inviolability. Section 4 

affirms that "Every person has a right to the safeguard of his 
dignity, honour or reputation". Section 25 states that "Every 
person arrested or detained must be treated with humanity and 


with the respect due to the human person". 


Section 19 of the Civil Code reaffirms the inviolabi- 
lity of the human person and adds that "No one may cause harm 
to the person of another without his consent or without being 


authorized by the law to do so". 


Finally, under section 20 of the Police Act, the 
Police Commission may "make an inquiry respecting the Police 
Force or any municipal police force and as to the conduct of 
any membér of the Police Force, municipal policeman or special 
constable, of its own motion or whenever a citizen requests it 
to do so in writing and gives it sufficient reasons to support 


his request". 


Article 9 


Québec law fulfills the requirements of paragraphs 


1 - 5 of article 9 of the Covenant. Paragraph 5 is interpreted 


to mean that recourse must be provided for the victim of 
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illegal arrest or detention, to enable him to establish 
his right to compensation. Such recourse is available 


under Québec civil, disciplinary and penal few 
Article 10 


The rights recognized in paragraphs 1 and 2 are 
protected by ss. 25, 26 and 27 of the Charter of Human Rights 


and Freedoms: 


"25. Every person arrested or detained 
must be treated with humanity and with 
the respect due to the human person. 


26. Every person confined to a house of de- 
fention has the Fright to separate treat= 
ment appropriate to his sex, his age and 
his physical or mental condition. 


27. Every person confined to a house of 
detention while awaiting the outcome 
Of (hus thrall, has :the right to. be kept 
apart, until final judgment, from 
prisoners serving sentence." 


Similarly, s. 17 of the Probation and Houses of 


Detention Act (SQ 1969, c. 21 as amended by the 1978 statutes, 


Bill 85) states that: 


"Every house of detention shall be equipped in 
such a way that the persons who are there pending 
the conclusion of their trial are kept separate 
from those who are serving sentences there." 


25 See also the comments on article 7 above. 
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Section 106 of the Courts of Justice Act (RSQ *I964, 


Gc. 20) provides that: 


"106. The Social Welfare Court is authorized 
to take cognizance of cases of juvenile 
delinguents within the meaning of the 


Juvenile Delinguents Act (R.S.O. 1952, 
Chap. lseojae 


Subsections 2(1) and 2(2) of that Act define a child 
as "any boy or girl apparently or actually under the age of 


eighteen years 


Social Welfare Court Judges are also authorized to 
decide, among other things,on the admission of children to 
youth protection schools and on infringements or provincial 


laws or municipal by-laws committed by children of less than 


eighteen years of age (s. 106(a) and so on). 


Paragraph 3 of article 10 of the Covenant is 
reflected in the Probation and Houses of Detention Act (SQ 1969, 


Corrine 


Paragraph 2 of s. 4 of this Act provides that the 


Director General of Probation “snall-. « «. tachlitare the 


* Section 106 was recently replaced by section 140 of the 
Youth Protection Act (L.Q. 1977, c.20) which was pro- 
claimed 15 January 1979. 
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social rehabilitation of persons who have been made subject 
to the application of probationary measures or imprisoned in 


houses of detention". 


Tertius tends) ss/290). Wale 1 9b Alod,” 19f,and20 
authorize or oblige the Director General to take the following 


action: 


"19, The Director General may, in accordance 
with the regulations made for such purpose, 
establish a programme to enable persons 
imprisoned in such house of detention as 
he may indicate to follow courses outside 
the establishment or to carry on another 
activity calculated to promote their social 
rehabibittatiom. efh978 Statutes, B.1185, 
paragraph l. 


19 a.The Director General may establish pro- 
grammes of remunerated activities for per- 
sons detained in a house of detention. 


For that purpose he may, in particular: 


‘a) enter into an agreement with a third 
party for the purpose of procuring 
work for a detained person; 


(b) entrust to a detained person the 
management of services within a 
house of detention or the carrying 
out of duties relating to such services; 


(c) authorize the production and sale 
of goods or services by a detained 
person; 


(d) authorize a detained person to carry 
on an employment outside a house of 
detention. 1978 Statutes, Bill 85, 
paragraph l. 


LO.bs 


Lo Gre 
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The remuneration owing to a person detained 
in a house of detention shall'be paid to 
the warden of the house of detention who 
shall make the deductions prescribed by 

an act in force in Québec ‘orm ja statutory 
instrument thereunder, or by a court 
judgment, as the case may be. 


The warden shall remit to the detained 
person, out of the remuneration owing to 
him, the allowance determined by regulation. 


Subject to section 19c, the balance of .the 
remuneration shall be deposited in a finan- 
Cial.institution-and creditedsto theyaccount 
of the detained person unless there is a 
contrary agreement written and authorized 

by the Director General. 1978 Statutes, 
BissiesS? paraguaplh: F. 


The warden of a house of detention shall 
make to a detained person at least every 
month and at ‘the «time of his release 

a report of the remuneration so paid for 
him and of the deductions or deposits 

made in accordance with section 19b or 19c. 
19:7 94S tatutes! -(Bal besSipaparaguaph cl. 


For the application of the Workmen's Com- 
pensation Act (Revised Statutes, 1964, 
Chapter 159) the Government is deemed 

to be the employer of a person detained 
in a house of detention who carries out 
work under a programme of remunerated ac- 
tivities, unless another person is the 
employer of the detained person, at the 
time of the accident. 


The compensation to which a detained 
person is entitled shall be computed 

on the basis of his average weekly 
earnings established by the Commission 
des accidents du travail de Québec, 
taking into account the income that the 
detained person would have earned at the 
time of the accident if, at the time 

of such accident, he had been carrying 
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on the employment he was carrying on 

before his imprisonment; however, if the 
commission cannot so establish the 

average weekly earnings, it shall deter- 

mine such average according to the method 

it considers best suited to the circumstances. 


Sections 19), 9c sand] L9d ~apply.fteopthe 
compensation to which a detained person is 
entitled! »1978.Statutes,-Bilile85, ~paragraph 1. 
20. The Director General, for medical or humani- 

taxian reasons or to Eacilitate the-rehabidi- 
tation of a person imprisoned in a house of 
detention, may authorize such person to be 
absent temporarily from such establishment, 


on such conditions as he determines in accordance 
with the regulations made for such purpose." 


AvéLeGLe eli 


Imprisonment for sinability, to .ful fill ascontractual 
obligation has been removed from Québec Law. The right 
recognized in the article is guaranteed by section 24 of the 
Charter, which stipulates that "No one may be deprived of 
his liberty or his rights except on grounds provided by law 


and in accordance with prescribed procedure". 


POE UC Le .1.2 


The freedom to choose and change domicile is 


recognized in Québec by Articles 80 and 81 of the Civil Code: 
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"80. Change of domicile, is effected by actual 
residence in another place, coupled with 
the intention of the person to make it 
the seat of his principal establishment. 

81. The proof of such intention results from the 


declarations of the person and from the 
circumstances of the case." 


Article 13 


The federal government has constitutional jurisdic- 


tion in this area. 


Article 14 


Québec law adequately covers all the rights listed. 
in this article, except those mentioned in paragraph 6. For 
comments on this see below: "5- Measures limiting the 
rights set forth in the International Covenant on Civil and 


PolTtical “Rights”. 


Most of these rights can be found in Chapter III of 
the Charter, which deals with judicial rights. The right 
to legal assistance without payment, affirmed in paragraph 3(d), 
is guaranteed in Québec law by section 4 of the Legal Aid 
Act-(S.O.--19 727 .c. 14), which provides that “An veconomically 


underprivileged person who can establish the probable existence 
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of a right or, as the case may be, the need of legal service 


is entitled to receive legal aid under this act." The right 
not to testify against oneself, affirmed in paragraph 3(g), 

is protected in Québec law by a reference in the Summary 
Convictions Act (R.S.0. 19647 cc. 35,) to the Canada Evidence 
AOC IAR.O 6c. 2970 .C. B10). sUnder section 4 of that Act, 
anyone accused of breaking the law is competent to give 
evidence in his own defence. Under the rules governing cross- 
examination, the presecution may not force the accused to give 


evidence if the defence does not call him as a witness. 


Finally, the provisions of the Charter concerning 


the protection of minors are supplemented by the Courts of 


Justice Act (R.S.Q. 1964, c. 20) which recognizes the competence 
of the Social Welfare Court "to take cognizance of cases of 
juvenile delinquents" and of "infringements of provincial laws 
or municipal by-laws committed by children of less than 18 


years of age", and by the Youth Protection Act (R.S.Q. 1964, 


or 20), which provides that judges of the Social Welfare 


Court can commit children to youth protection schools. 


Article 15 


Section 37 of the Charter of Human Rights and 


Freedoms states that: 


* The Act was recently replaced by the Youth Protection Act 
(L.Q. 1977, c.20) which was adopted 19 December 1977 and 
was proclaimed 15 January 1979. 
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"No accused person may be held guilty 

On account of any act or omission which, 
at the time when it was committed, did 
not constitute a violation of the law." 


Artiche EG 


Section 1 of the Charter of Human Rights and Freedoms 


states that "every human being ... also possesses juridical 


personality". 


Article 18 of the Civil Code also provides that: 


"18. Every human being possesses juridical 
personality. 


Whether citizen or alien, he has the 
full enjoyment of civil rights except 
as otherwise expressly provided by 
law." 


Aver cle Ee 


Section 5 of the Charter covers the right to a 
private life; section 7 affirms the inviolability of a person's 
home; and section 4 protects dignity, honour and reputation. 
The Press Act (R.S.Q. 1964, c. 48) also makes provision for 
the rights of a person who feels that his dignity, honour or 
reputation has been injured in a newspaper article. Civil 


remedies in damages are also available. 
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Article 18 


Section 3 of the Charter of Human Rights and 


Freedoms provides that: 

"3, Every person is the possessor of the 
fundamental freedoms, including freedom 
of conscience, freedom of religion, free- 
dom of opinion, freedom of expression, 


freedom of peaceful assembly and freedom 
of association." 


Article 19 


Freedom of opinion is affirmed in Quebec law by s.3 
of the Charter of Human Rights and Freedoms (see above, cited 
under article 18). Section 10 of the Charter also states 
that no one may discriminate on the basis of, among other 


things, religion or political convictions. 


There are legal provisions regarding the restric- 


tions set forth in paragraph 3 of this article. 


The fourth paragraph of the preamble to the Charter 


of Human Rights and Freedoms provides that: 


"Whereas the rights and freedoms of the human 
person are inseparable from the rights and 
freedoms of others: and from the common well-being;" 


nd) che 


Section 4 of the Charter recognizes that: 


"4. Every person. has ia, raghttothe sate- 
guard of his dignity, honour and reputation." 


Section 5 states that “every person has a right 


to respect for his private life". 


Section 11 of the Charter provides that: 


"11, No one may distribute, publish or 
publicly exhibit a notice, symbol or sign 
involving discrimination, or authorize 
anyone to do so," 


Finally, the Civil Code provides for punishment of 


infringement of these rights by means of a remedy in damages: 


"1053. Every person capable of discerning right 
from wrong is responsible for the damage 
caused by his fault to another, whether by 
positive act, imprudence, neglect or want 
Of (skisli. = 


Article 20 


Please refer to the comments given under the preceding 


article. 
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Article .21 


Section 3 of the Charter affirms the freedom of 


peaceful assembly. 
Article 22 


Section 3 of the Charter recognizes freedom of 
association, and section 17 forbids any discrimination in 
admission to, enjoyment of the benefits of, or suspension or 
expulsion from an Seep. stron of employers or employees. The 


Labour Code (R.S.Q. 1964, c. 141) provides in detail for the 


organization and the functioning of union groups. Pinally;, 
the Professional Syndicates Act (R.S.Q. 1964., ¢c. 146) provides 
for the constitution and powers of unions, and for the pro- 


cedure for their liquidation. 
Article 23 


Please refer to the comments given under article 


3 of the Covenant. 
Article 24 


Section 10 of the Charter of Human Rights and Free- 


doms also applies to children: 


‘Ox 
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Every person has a right to full and equal 
recognition and exercise of his human rights 
and freedoms, without distinction, exclusion 
or preference based on race, colour, sex, 
sexual orientation, civil status, religion, 
political convictions, language, ethnic or 
national origin or social condition. 


Discrimination exists where such a distinction, 
exclusion or preference has the effect of 
nullifying or impairing such rignt.™ 


Section 39 of the same Charter provides that: 


sy) 


Every child has a right to the protection, 
security and attention that must be 
pxrovidedatoshin aby hiss famidyuor <the 
persons acting in their stead." 


Finally, the obligation to register births is 


provided for in Articles 53 and 54-of the Québec Civil Code: 


WwoSar 


Within four months, of a birth, thac, has 

not been registered with a person authorized 
to keep registers of sets of civil status, the 
father hor the mother ofthe «child somesiihetherr 
absence, the person having custody of the 
child, must have the birth registered with 

the secretary-treasurer or the clerk of the 
municipality of the applicant's domicile 

or with the nearest justice of the peace; 

the latter, within the first two weeks of 

the month of January each year, shall report 
the births so registered to the secretary- 
treasurer or the clerk of the municipality. 


In the case of a birth taking place in the 
territory of Abitibi, Mistassini, Ashuanipi 
or New-Quebec, the father, the mother or, 
in their absence, the person having custody 
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of the child, must have such birth registered 
within twelve months thereafter with the 
secretary-treasurer or the clerk of the 
municipality in which is situated the 
registry office of the registration division 
of which the territory forms part. 


54, Acts of birth set forth the day and the 
place of the birth of the child, that of 
its baptism, if performed, its sex, and the 
names given to it; the names, surnames, 
occupation and domicile, of the father and 
mother, and also of the sponsors, if any 
there be." 


pie: ox God Wea 


Section 21 and 22 of the Charter of Human Rights 


and Freedoms state that: 


"21. Every person has a right of petition to 
the National Assembly for the redress of 
grievances. 

22. Every person legally capable and qualified 


has ithe right..to be a candidate’ and to 
vote at an election." 


Article 26 


Québec would like to make some observations on the 
scope of the principle of equality before the, Law,.and on, the 


application of article 26 of the Covenant. 
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The study of comparative law demonstrates that the 
principle of universal equality before the law is applied in 
a particular way, which is essential if its purpose is to be 
achieved. In Québec, our Civil Code and certain other laws 
provide examples of distinctions made according to circumstan- 
ces, age, civil status or mental state, that deny certain 
rights to certain groups of people. These dtstinctions-are 
always made in the public interest in the widest sense of the 
term, and involve the concepts of morality, security, or pro- 
tection for specific cases, as in the legislation governing 
minors, interdicted persons and the mentally deficient. It 
follows that the assumption on which the principle is based 
will also be affected by this need to make distinctions, and 
that the prohibition against discrimination will itself have 


to make, distinctions. 


We feel that contrary to the express provisions of 


article 2 of the Covenant, the provisions of article 26 should 
apply to all legislation of each State Party, and not only 


to the rights recognized in the Covenant. 


In Québec, the second paragraph of the preamble to 


the Charter of Human Rights and Freedoms states: 
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"Whereas all human beings are equal in worth 
and dignity, and are entitled to equal pro- 
tection of the law;" 


The prohibition against discrimination is contained 


in s.10 of the same Charter: 


“303% 


Article -27 


Every person has a right to full and equal 
recognition and exercise of his human rights 
and freedoms, without distinction, exclusion 
or preference based on race, colour, sex, 
sexual orientation, civil status, religion, 
political convictions, language, ethnic or 
national origin. or social condition. 


Discrimination exists where such a distinction, 
exclusion or preference has the effect of 
nullifying or impairing such right." 


The fundamental freedoms recognized in s.3 of the 


Charter of Human Rights and Freedoms include freedom of religion. 


Section 43 of the same Charter provides that: 


"43, 


Persons belonging to ethnic minorities 
have a right to maintain and develop 
their own cultural interests with the 
other members of their group." 
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We have voluntarily limited ourselves to these com- 
ments, because the articles analysed were those most likely 
to affect Quebec's legislation in the field of human rights. 
The other articles were analyzed and, bearing in mind the 


sharing of constitutional competence, were found to be in 


accordance with our Charter of Human Rights and Freedoms. 


5. Measures limiting the rights set forth in the International 


Covenant on Civil and Political Rights 


Article 14, paragraph 6. 


This article states the principle under which every 


victim of a judicial error is compensated according to law. 
No such provision exists in Quebec law. 
In accordance with paragraph (e) of section 67 of 


the Charter the Commission des droits de la personne has made 


the necessary representations to Quebec's Ministers of Inter- 


governmental Affairs and of Justice. 


6. Recourse available to persons whose rights have been violated 


On this point, please see Nos 3 and 4 of this report. 


a Oy. 


7. Difficulties in implementing the Covenant 


No comments. 


8. Progress made in the recognition of rights affirmed in 
the Covenant 


BRUCE COMEREDE -jantelstinn Pr ener Tost + 1s eS Se 
Aside from the comments made in No. 5 of this report, 
it can be said that Québec's legislation is in conformity with 
the rights recognized by the International Covenant on Ca Al 
and.Political Rights... Occasionally it even offers, a,more solid 
guarantee of these rights, the prohibition of any discrimination 
based on sexual orientation for example, while at the same time 
protecting "the enjoyment or exercise of any human right of 


freedom not enumerated (in the Charter)." (Charter, s.50). 


The Commission des droits de la personne does not, 
however, consider a simple correspondence between national 
and international standards to be sufficient. Though it 
believes Québec's Charter to be a perfectible instrument, the 
Commission is well aware of the extent of the rights recog- 
nized in the Charter, and of its own obligation to "promote, 
by every appropriate measure, the principles enunciated in 


this Charter". For the Commission, this legal obligation is 
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expressed in a willingness to implement those principles 
effectively. Each of the Commission's different services is 
engaged in bringing to fruition the ideal of "free human 
beings enjoying civil and political freedom, and freedom 


from want". 


It is in our everyday life that this ideal is achie- 
ved and will be achieved: by corrective action, certainly, 
but above all by education, a task to which we devote a 


large part of our energy. 
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10. SASKATCHEWAN 


Introductory 


The Government of Saskatchewan is continuing to review 
all Saskatchewan legislation to ensure that it is in compliance 
with the International Covenant on Civil and Political Rights. 
For the most part, Saskatchewan legislation is in harmony with 
the International Covenant, and the exceptional situations 
where discrepancies can be alleged are noted below. The area 
of sexual distinctions is a matter of concern, and there are 
unresolved problems concerning maintenance, division of property, 


custody of children, pension rights, etc. 


Article 1 

The Province of Saskatchewan subscribes to the principles 
of self-determination and to control by the people of 
Saskatchewan of the natural resources of the Province. — iit da 
number of areas, particularly energy and potash, it has purchased 


resources from private owners to ensure provincial control. 


Articles 2 and 26 

The Saskatchewan Bill of Rights Act, the Fair Accommodation 
Practices Act, and the Fair Employment Practices Act all 
enshrine the enjoyment of certain rights without discrimination 


because of the race, creed, religion, colour, sex, nationality, 
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ancestry or place of origin of any person. The first-named 
statute prohibits discrimination in housing and includes the 
rights of freedoms of conscience, freedom of expression, 
peaceable assembly and association, freedom from arbitrary 
arrest or detention, free elections, engaging in any occupation, 
business or enterprise, ownership of property, membership in 
professional and trade associations, and education. The 

second statute protects the right to use any hotel, restaurant, 
theatre or other place to which the public is customarily 
admitted. The third statute prohibits discrimination in 
employment or by a trade union. All three statutes apply to 
the Crown and servants or agents of the Crown. 

It is noteworthy, however, that unlike the Covenant, there 
is no prohibition in Saskatchewan of discrimination based on 
political.or other; opinion. 

The remedies available to an aggrieved person who has 


been discriminated against are many and varied. Anyone 


contravening these statutes is guilty of an offence and subject 
to prosecution. An injunction may be obtained enjoining an 
offender from continuing an offence. 

In practice, however, the effective remedy for violations 
of human rights has not been prosecution but the work of the 
Saskatchewan Human Rights Conmission. The Commission has the 
statutory duty to forward the principle that every person is 
free and equal in dignity and rights; to promote understanding 


of, and compliance with human rights legislation; to develop 
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and conduct educational programs designed to eliminate dis- 
criminatory practices; to disseminate information and promote 
understanding of the legal rights of residents of the province; 
to further the principle of equality of opportunities and 
equality in the exercise of legal rights; to conduct research; 
and to forward the principle that cultural diversity is a basic 
human right and a fundamental human value. The Commission is 
specifically assigned the task of administering the three 

human rights statutes described earlier, investigates complaints 
of infringements of rights, and endeavours to effect a settle- 
ment. If the Commission is unable to effect a settlement, Le 
may direct a formal inquiry and can subsequently order compliance 
with the legislation and compensation. 

Between November, 1972, when the Commission was established, 
and March, 1977, the Commission received 690 formal complaints 
plus numerous miscellaneous inquiries. Of the formal complaints, 
one-half alleged discrimination based on sex, 38% on race or 
colour, 7% on nationality, 3% on religion, and the rest on 
other Bill of Rights violations. Of these, 97% were settled 
by the Commission to the satisfaction of the parties involved, 
and only 20 complaints proceeded to a formal inquiry. 

An aggrieved person whose complaint does not fall under 
the jurisdiction of the Saskatchewan Human Rights Commission may 
complain to the Ombudsman under the provision of the The 
Ombudsman Act 1972, if the alleged violation of a right was 


committed by a governmental agency or employee of same. The 
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grounds of jurisdiction of the Ombudsman are wider than those 
of the Human Rights Commission: he may investigate, hold 
hearings, and make recommendations and a public report to the 
legislature where a decision, recommendation, act or omission 
is "contrary to law", "unreasonable, unjust, oppressive or 
improperly discriminatory", "based in whole or in part ona 
mistake of law or fact", or "wrong". Prisoners, hospital 
inmates, and anyone in the custody of another have the right 
of confidential communication with the Ombudsman. However, 
the Ombudsman cannot investigate the decision or act of the 
Legislative Assembly, the Cabinet, a Court, an arbitrator, a 
Crown solicitor, or a deputy minister. 

Under the Proceedings Against the Crown Act, the Provincial 
Crown is liable for torts committed by its officers or agents, 
for breaches of duties owed to its servants or agents, for 
breaches of duties concerning the ownership of use of property 
and for any tortuous liability that would accrue to a private 
individual under any statute or regulation. It may be sued 
without the grant of a special fiat. However, although orders 
declaratory of the rights of persons may be made against the 
Crown, there can be no orders against the Crown for specific 
performance, for the recovery of land or other property, or 
injunctions or execution. 

In order to ensure the protection of legal rights 


regardless of wealth)! the Province enacted !the -ThesConmmunity 


Legal Services (Saskatchewan) Act, 1974, which provides legal 
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services to persons and organizations in civil and criminal 
matters where such persons and organizations are financially 


unable to secure such services from their own resources. 


Articles3 

All Saskatchewan human rights legislation prohibits 
discrimination based on sex. The Labour Standards Act specifi- 
cally prohibits different rates of pay between male and female 
employees, and an inquiry procedure is established to deal 
with alleged violations of the Act, with the possibility of a 
formal inquiry by the Saskatchewan Human Rights Commission. 

Although men and women generally have equal legal rights 
in Saskatchewan, there still exist some laws which were designed 
to protect a woman's financial position. Under The Homesteads 
Act, a husband cannot sell the home without the consent of his 
wife, but a wife can sell the home without the consent of her 
husband. Under The Exemptions Act, property of a deceased 
husband which was exempt from seizure continues to be exempt 
in favour of a widow or children, but a similar protection is 
not given to a widower. Under The Dependants' Reliet Act, an 
allowance ordered in favour of a widow has a statutory minimum, 
but there is no statutory minimum in the case of a widower. 
Under The Automobile Accident Insurance Act, the provisions for 
insurance benefits to a woman dependant on an insured are less 


restrictive than the provisions applying to a dependant man. 
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Article 4 

Saskatchewan has a Civil Defence Act, which defines 
Civil defence as preparation for emergency and the carrying out 
of emergency functions, other than those for which military 
forces or other federal agencies are primarily responsible, 
in case of enemy attack, sabotage or other hostile action; and 
specifically includes prevention or repair of damage; fire 
fighting, police, medical, nursing, health, welfare, engineering, 
air raid warning and other services; institution and maintenance 
of communications and other means of defence, evacuation of 
persons and property, transportation; and incidental matters. 
The Act also covers disasters, which are defined as emergencies 
caused by fire, flood, tempest or other calamity. 

There-are no specific” provisions ih “the Act authorizing 
the violation of the rights of others other than general 
provisions concerning the ability to take measures for the 
purpose of civil defence or of meeting any disaster. However, 
the Act provides that if an emergency has been officially declared 
authorized persons acting with respect to the emergency or 
disaster shall not be liable for damage caused by interference 
with the rights of any person or be subject to any proceedings 


by way of injunction or mandamus. 


ALELECLELS 
Section 12 of The Saskatchewan Bill of Rights prohibits 


the publication or display of any notice, sign, symbol, emblem 
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or other representation tending to deprive or restrict, because 
of the race, creed, religion, colour, sex, nationality, ancestry 
or place of origin of any person, his enjoyment of any right 


to which he is entitled under the law. 


Article 6 

thesinherenterights tonlateris supported *byoine 
Saskatchewan Hospitalization Act and The Saskatchewan Medical 
Care Insurance Act which provide for free hospital and medical 
care for all residents of the Province. Under the Emergency 
Medical Aid Act, 1976, persons rendering emergency medical 
assistance to an injured person are not liable for damages for 
injury or death caused by the assistance except in the case of 


gross negligence. 


Article 7 

Police officers, correctional, custodial, and medical 
staff, and persons conducting medical or scientific experiments 
are all governed by the same laws as private individuals. No 
person may assault another unless he is specifically justified 
by law. In the event of an unjustified assault, the victim has 
a right of action for damages. Under The Corrections Act, however, 
imprisonment may include such treatment as is considered 
appropriate for the rehabilitation of a prisoner. 

Under The Police Act, the Saskatchewan Police Commission 


may inquire into any matter relating to the conduct or perfor- 
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ManceLofadutyuby anyapelice officer. 


Article 8 

Under The Corrections Act, imprisonment may include the 
performance of labour. Compulsory labour is also possible 
under The Prairie and Forest Fires Act under which an owner 
or occupier of land must assist without remuneration in the 
protection of his land or property; and anyone iS. guiltyso£ 
an offence who refuses to assist a natural resources officer 
or fire ranger. 

In civil disputes Courts do not order specific 
performance of contracts.for personal services, but could make 


an award of damages. 


Article 9 
Section 6 of The Saskatchewan Bill of Rights provides: 
Every person and every class of persons shall 
enjoy the right to freedom from arbitrary arrest 
or detention, and every person who is arrested 
or detained shall enjoy the right to an immediate 
judicial determination of the legality of his 
detention and to notice of the charges on which 
he is detained. 
Prosecutions for provincial offences are conducted under the 
summary conviction procedure of the Criminal Code, and the 
federal bail procedure also applies. Any person unlawfully 
detained could apply for a writ of habeas corpus to have the 


validity of his detention considered by a Court, and unlawful 


detention could give rise to an action for damages based on 


— 
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false arrest or false imprisonment. Under The Criminal Injuries 
Compensation Act, compensation may be paid where anyone is 
injured or killed as a result of a criminal offence. 

Two statutes allow for the possibility of detention 
without charge. Under The Summary Offences Procedure Act, a 
peace officer may hold in custody for up to twenty-four hours 
a person found intoxicated in a public place. Under The Mental 
Health Act, mentally disordered persons may be detained if 
necessary for their own protection or welfare or for the welfare 
of others. A person detained under the latter statute may appeal 
to a review panel and subsequently to the Courts against his 


detention. 


Arcicile:10 
The preamble to The Corrections Act provides that so 
far as practicable every offender should be given such help, 
guidance, retraining and treatment as is most likely to 
rehabilitate him. However, rehabilitation efforts within 
correctional institutions have not been very successful. 
Separate facilities are available for juvenile offenders. 
At the present time Saskatchewan does not have separate holding 
facilities for accused persons to be completely segregated from 
convicted persons. However, accused persons are held in 
separate wings of existing facilities, and are given access to 
services such as lawyers and telephones, which are not available 


to convicted persons. Further, new correctional facilities 
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which are being built provide for complete segregation of 


the two groups. 


Article 11 
There is no violation of this provision in any 


Saskatchewan law. 


Article 12 

Everyone in Saskatchewan has liberty of movement 
except that under The Public Health Act persons infected or 
exposed to a communicable disease may be quarantined, and 
under The Prairies and Forest Fires Act, forests may be closed 


during the summer for protection. 


Articles 35 714,- 15 

Most of these matters fall under federal jurisdiction, 
but insofar as they are provincial with one exception out- 
lined below there are no provincial laws contravening them. 
Court proceedings are held in public parE an independent 
judiciary, but juvenile court proceedings are required to be 
held in private under The Family Services Act, as are proceed- 
ings under The Children of Unmarried Parents Act. 

Procedures against persons accused of provincial 
offences, i.e., the more minor offences, are generally the 
same as for federal offences, and the same safeguards for an 


accused apply. The Interpretation Act has a specific provision 
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against double punishment. The act further provides that: 
"23.(2) Where an Act or enactment is repealed 
in whole or in part or a regulation revoked in 
whole or in part and other provisions are 
substituted therefor: 
(e) if any penalty, forfeiture or punishment 
is reduced or mitigated by any of the 
provisions so substituted, the penalty, 
forfeiture or punishment if imposed or 


adjusted after the repeal or revocation, 
shall be reduced or mitigated accordingly." 


Article 16 

In Saskatchewan a person obtains full legal status 
before the law on attaining the age of eighteen years. Persons 
may lose the right to manage their affairs if they are declared 
incompetent under The Mental Health Act or The Mentally 


Disordered Persons Act. 


Article 17 

Saskatchewan has enacted The Privacy Act, 1974, which 
makes it a tort, actionable without proof of damage, for a 
person, wilfully and without claim or right, to violate the 
privacy of another person. Examples given in the Act of 
violations of privacy include surveillance, telephone-tapping, 
using another's name, likeness of voice for advertising or 
promotion, or use of another's letters, diaries or other 
personal documents. Certain safeguards are provided in the 
Act to protect public interests. In the event of a violation 


of privacy, the Court may award damages, grant an injunction, 
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order an accounting of profits, order a return of articles 
or documents, or grant any other relief that appears 
necessary. 

There also are statutes such as The Statistics Act 
and The Venereal Disease Prevention Act which prohibit 
disclosure of information acquired under the provisions of 
the statute. 

The Credit Reporting Agencies Act, 1972, is designed 
to ensure that credit reports are properly used and that they 
are accurate and relevant. Every credit reporting agency must 
take reasonable steps to assure the maximum accuracy of the 
report, cannot divulge information to unauthorized persons, 
and cannot include certain types of information in a report. 
Any person is entitled to see the information concerning him 
held by a credit reporting agency, and may demand a correction 
of inaccurate information. Provisions in The Collection Agents 
Nee a aruere: the’ use of harassing tactics against a)debtor or 
his family by a collection agent. 

The general provisions of The Libel and Slander Act 


codify and simplify the procedure in such actions. 


Article 18 

Section 3 of The Saskatchewan Bill of Rights protects 
the right to freedom of conscience, opinion and belief, and 
freedom of religious association, teaching, practice and worship. 


The liberty of parents to ensure the religious and moral 
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education of their children in conformity with their own 
convictions is well protected by The Education Act, 1978. 
Protestant or Roman Catholic minorities in any school district 
may establish a denominational school and receive a fair share 
of tax money for educational purposes. Religious instruction 
may be given in any school, public or separate, for two and 
one-half hours per week, but not to any pupil whose parent or 
guardian objects. A pupil is exempted from school attendance 
on a holy day of the church of which he or his parent or 
guardian is a member. 

When a child is being placed in a home for adoption 
under The Family Services Act, consideration must be given 
to any statement made by the parent about the religious faith 
in which he prefers the child to be raised, but a stated 
religious preference is not a barrier to the placement of a 
child when a suitable home of the stated religious preference 
is not available. 

The Infants Act contains a provision that nothing in 
the Act changes the law as to the authority of the father in 
respect of the religious faith in which his child shall be 


educated. 


Article 19 


Section 4 of The Saskatchewan Bill of Rights protects 


the right of freedom of expression through all means of 


communications, including speech, the press, radio and the 
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arts. However, section 12 prohibits the publishing or 
displaying of any notice, sign, emblem or representation 
tending to deprive or restrict the enjoyment of a SIGHELOL 
any person because of his race, creed, religion, colour, sex, 
nationality, ancestry or place of origin. 

Limitations on freedom of expression stem from the 
laws of libel and slander, and criminal offences such as 
obscenity, criminal libel, contempt of court, advocating 
genocide, and inciting hatred against any group. Under The 
Theatres and Cinematographs Act, the Saskatchewan Film 
Classification Board has power to approve or disapprove films 
intended for exhibition in Saskatchewan, and certain types of 


newspaper advertisements of films are prohibited. 


Article 20 
Propaganda for war is not prohibited by law, but 
inciting hatred against any group is prohibited by the 


Criminal Code. 


Arbiucles2ds, 32:2 
Section 5 of The Saskatchewan Bill of Rights provides 
as follows: 
Every person and every class of persons shall 
enjoy the right to peaceable assembly with others 
and to form with others associations of any 
character under the law. 


Trade union rights are specifically protected by The Trade 


Union Act, section 3 of which provides: 
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Employees have the right to organize 

in and to form, join or assist trade unions 

and to bargain collectively through a trade 

union of their own choosing; and the trade 

union designated or selected for the purpose 

of bargaining collectively by the majority 

of the employees in a unit appropriate for 

that purpose shall be the exclusive repre- 

sentative of all employees in that unit for 

the purpose of bargaining collectively. 
The Labour Relations Board, established under the Act, has 
the power to require an employer to bargain collectively, to 
require any person to refrain from discriminating against 
a union or union member in any way, and to require an employer 
to reinstate any employee discharged under circumstances 


Constituting an unfair labour practice. 


Article 23 

The Family Services Act provides that the Minister of 
Social Services may do such things as he considers advisable 
to promote the growth and development of community services 
and resources designed to support families in the proper care 
of their children and to prevent circumstances that lead to 
family breakdown. 

Everyone of eighteen years is entitled to marry unless 
they are mentally retarded, mentally ill, or have, in a commun- 
icable state, a communicable disease. 

Controversy has arisen concerning the disposition of 
property owned by a husband or wife in the event of a dispute 
between them. Under the The Married Persons Act, the Courts, 


since 1975, have complete discretion to divide property in any 
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way considered fair and equitable. In making that deter- 
mination, the Judge must take into account the respective 
contributions of the husband and wife whether in the form of 
money, services, prudent management, caring for the home and 


family or in any other form whatsoever. 


Article 24 

The Family Services Act contains elaborate provisions 
designed to protect a child against neglect, abuse, exploitation 
or cruel treatment. A parent who is unable to make adequate 
provision for his child may place the child under the care, 
custody or supervision of the Minister. Every person having 
information that a child is in need of protection is under an 
obligation to report the information to a peace Officer: 
Children reasonably believed to be in need of protection may 
be taken into custody and brought before a Judge to determine 
what should be done with them. There are many safeguards in 
the procedure to protect the rights of parents, but a parent 
does not have the right to abuse or neglect his children. 

The Queen's Bench Act, The Infants Act, The Dependants’ 
Relief Act, The Deserted Wives' and Children's Maintenance 
Act, and The Children of Unmarried Parents Act all contain 
various provisions under which parents can be forced to 
support their children, legitimate or illegitimate. 

Under The Vital Statistics Act, every child must have 
a name and have its birth registered within fifteen days of 


Des Dirch. 
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Article. 25 

Section 7 of The Saskatchewan Bill of Rights provides: 

Every qualified voter resident in Saskatchewan 

shall® enjoy thesraght cto exercise’ freely his 

franchise in all elections and shall possess the 

right to require that no Legislative Assembly 

shall continue for a period in excess of five 

years. 
Under The Election Act, persons entitled to vote must be 
Canadian citizens, eighteen years of age and ordinarily 
resident in Saskatchewan for at least six months. Those 
disqualified from voting are Judges, prisoners, mentally 
incompetent persons, certain electoral officials, and members 
of The Local Government Board. The qualifications of a candi- 
date in an election are similar to those of a voter. 

Under The Public Service Act, positions are separated 
into classified and unclassified divisions. Appointments in 
the classified service are made by The Public Service Commission 
on the basis of seniority, merit and fitness. The Commission 
conducts examinations to establish promotion and employment 
lists, and eligible persons are ranked in the order of their 
final ratings in the examination. The examinations must Padanily 
determine the qualifications, fitness and ability of the persons 
tested to perform the duties of the positions to be filled, 
but no examination shall elicit information concerning the 
political or religious opinions or affiitiations"ofvan applicant. 

The Public Service Act also deals with the question of 


political activity by civil servants. No person in the public 


service may be compelled in any manner to take part in any 
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political undertaking or make any contribution; directly or 
indirectly use his o©ticral authority son mine uence sco 
modify the political action of any other person; engage in 
any form of political activity during his hours of) duty; or 
at any time take such part in political activities as to 
impair his usefulness in his position. However, a civil 
servant who desires to become a candidate for public office 
is entitled to a leave of absence for thirty days prior to 


the date of the election. 


Article 27 

The Saskatchewan Multicultural Act, 1974, was enacted 
to encourage multiculturalism and to provide assistance to 
individuals and groups to increase their opportunity to learn 
about the nature of their cultural heritage and about the 
contribution of the cultural, heritage of, other ‘groups. 
Provision is made for grants for multiculturalism programs, 
and for the establishment of a Saskatchewan Multiculturalism 
Advisory Council. 

The Department of Culture and Youth Act also states 
that the department shall initiate, conduct and encourage 
programs and activities providing for the orderly cultural, 
physical and social development of the province or of any 
class of persons. 

One of the prescribed duties of The Saskatchewan 


Human Rights Commission is to forward the principle that 
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cultural diversity is a basic human right and a fundamental 
human value. 

The Education Act makes provision for the establishment 
of tax-supported denominational schools by Protestant or 
Roman Catholic minorities. School attendance is compulsory 
but a parent is excused if a pupil is under an approved program 
of instruction at home or elsewhere. English is the language 
of instruction in schools, but a board of education may pass a 
resolution that any other language be the language Orsanstructron 
in any specified school. The provincial cabinet may also 
designate schools in which French will be the principal language 


of instruction in a designated program. 
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